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Supreme Court CritictxYlH 

Much Is being said and wrlttenVnese ; 
days in deprecation of a declln»^^ubUc -' 
respect for and support of th fe-fltipreme 
Court and its decisions. That there has \ 
Sen such a decline Is hardly open to 1 
qaestlon* It is reflected in tht current * 
efforts in Congress to modify ancl even 
to overturn recent rulings by the court j 
It manifests itself, often In ugly fonn, : 
in bitter opposition in the South to the 
school decision. Severe criticism of the 
court is freely expressed by many law- 
yers and lower Federal judges, although 
this is seldom heard publicly. 

In short, for a variety of reasons, 
some of which may be valid and son\e of 
which may not be, the prestige of the 
court has suffered. If no longer speaks 
. with an authority which derives from 
fuU' public confldence in the detached 
and disinterested nature of its pro- 
nouncements. ^ 

Those who deplore this state of 
affairs say that a first duty of the good 
citizen is to respect and support, the 
rulings of the court. But this, we sug- | 
gest, misses the main point, which is . 
that the decl^sions of the court. In and ; 
of themselves, must be such as to com- ^ 
mand public Respect. And it is self- 
evident, we believe, that the court itself 
has failed on this score. 

One of the strongest items of proof 
in support of this belief is a remarkable 
resolution Just submitted to the annual 
Conference of (State) Chief Justice*. 
The resolution was drafted by a com- 
mittee of nine chief Justices, including 
«ttiA.Jii£hest judicial officers UiuJiHgl^ 
States as New York, Michigan^ Wiscon-, 
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sin, firagnn and Massachuset)«pi.,Zli^e 
Jurists say that any study of recent de* 
cislons of the Supreme Court will raise 
at least considerable doubt that "we 
have a government of laws, not of men," 
They believe that the Supreme Court 
"too often has tended to adopt the role ^ 
of policy maker without proper Judicial ^ 
restraint /* ." And they say; that *'in" 
the light of the Immense ];)ower of the 
Supreme Court and its practical nonre* - 
viewability in most instances, no more 
Important obligation rests u];)on it, in 
our view, than that of careful modera- ' 
tion in the exercise of its policy-making 
role." \ . I 

These are not the words of some 
excited demagogue. They reflect the 
considered Judgment of men who have 

QffolnAff fViA Vi4a'Viab4> 4i^^tAl«^l .^-^^.a 4^ 
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attained the highest Judicial stature in 
their respective States. For our part, 
we think the criticisms which they put 
forward are Justlfled, and there is no 
room for substantial doubt that the 
sentiments which they express are 
closely identified with the sentlme 
♦hich have prt^pted the so-call|^d 
jattacks" on the court both In and 
^« Congress. ?.v:7t 
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Ten StQte High Justices' Criticism 
Of Legislative Trend Is Cited 
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Th* chief justices ot tht 
highest court In e&ch of nine 
Stateft--MTen of them In the 
Nortb-^hAVe Just IssiJAd the 
most penetrating crXl^km' of 
the decisions of t he Supreme 
Court of the UnltW Blawa 
.^^^CHaThai emanated from any 
source In recent years. They 
were joined by one associate 
Justice*^- M , I, 

Coming ai It does at the 

very time when th^ Senate 

and the House here have been 

debating whether to pass laws 

to restrict the Jurisdiction of 

the Supreme Court and in 

some instances- to reverse 

some of the points on which 

* t the coi^ has erroneously in- 

r-n } terpreted the intent of Con- 

c|-t vressi the wording of the 

^ ^ t document la of moine than 

^^ ^passing Interests ^ 

— I The report of the- Com> 
-^ ' mlttee on State -rFederal Re- 
hitlohships was made public 
at Pasadena, California, | 
where the annual meetings | 
of the Conference of Chief ^ 
^ Justices and of the Amerl- :^ 

can Bar Association are being 
-*held. The chief justices « 
\ Massachusetts, New York 
State, Michigan, Wisconsin's 
Oregon, Minnesota and Mary-^ 
land can hardly be charged^ 
with a •'Southern bias." . 
Indeed, the report of the chief 
•JOstlceji did not mention the ' 
I ^segi^egatlon" Issoe at all but ^ 
(dealt solely with the abuse of 
Ithe rights of the States by 
{the Supreme; Court of the 
Hlnlted States. 
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^ now. corii 

fpedncaUy wltb theeSeci'of 
judlcitj decisions upon tht 
relations betwctn the T^- 
eral CSovenmieiit and the 
State govemmenti. Here we 
think that the over-aU tend- 
ency of dfcislont of the Su- 
preme Court over the la^t 35 
years or more has been to 
Pi^ss the extension of Fed- 
eral power" and to press it 
rapld^; : -^^ ^ > 

"There hav* Ke^n; of 
worse; and still ar^^cty eon* 
sidcrftblc differehces within 
the court on these matters, 
and there has beeb tjult^ re- 
cently a growliiB recognition 
of tht fact that our Govern- 
ment Vstftl A ^edefal Gov- 
ernment and that the historic 
line which experience seems 
to Justify between matters 
primarily of national concern 
and tnatters prlmatlly of lo- 
cal concern should not be 
hastily or lightly obliterated. 
A number of Justices have 
repeatedly demonstrated, their 
awareness of problems of 
federallpm and their recogni- 
tion that federalism is still a 
liviniff p*rj of^our system of 
government. . . , 

'•We. believe that, in the 
ilddft with which we are 
concerned and as to which we 
feel entitled to speak, the 
Supr^e Court too often has 
tended to adopt th^ role of 
policy maker. without proper 
Judlclnl restraint- We feci 
thttU tMUllft)la||y.^a»»«aae In 
both of the great fields we 
have discussed— namely, the 
extent and extension of the 
Federal power, and the 
supervislwi of State action by 
the Supreme CTourt by virtue 
«f the Fourteenth Amend- 
ment. In the lightof the Im- 
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mense power of the Supreme 
Cou rt tjnd Its practical pon- 
reviewability in most In- 
stances^ no more important 
obligation rests upon It, in our 
view, than that ot carelul 
moderation in the ezerc^e of 
its policy-making role. ' 

''We are not alone In our 
view that the court, In many^ 
cases arising under the Four- 
teenth Amendment* has as- 
lumed what seem to us 
_rimftrUy legislative powers. 
See Judge Xieamed Hand on 

e Bill of Rights. W« do 
not believe that either the 
framers of the original Con- 
stitution or the possibly 
somewhat less gifted drafts- 
men of the Fourteenth 
Amendment ever contem- 
plated that the Supreme 
Court would, or should, have 
the almost unlimited policy- 
making powers which it now 
exercises. 

';it )s strange, indeed, to 
reflect that, tmder a Con- 
stitution which provides for 
a system of checks and 
balances and of distribution 
of power betweeEi national 
and State governments, one 
branch of one Government— ^ 
the Supreme Courts-should 
attain the immense and. In 
many respects, dominant 
power which It now wields. , , , 

''It has long been an 
American boast that we have 
a goverrmient of laws and 
not of men. We believe that 
any study of recent decisions 
o^JiUL^preme Court will 
raise at least considerable 



ai to the validity dt 
that boast. We find first that, 
in constitutional cases, unani- 
mous decisions are compara- 
tive rarities and that multiple 
opinions, concurring or dis- 
senting, are common occur* 
rences, t,; .. - 

"We find next that divi- 
sions Ifi result on a S-to-4 
basis are quite frequmt We 
find further tJb&t, on some 
occasions, a majority of the 
court cannot be mustered in 
support of any one opinion 
and that the result of a given 
case may come from the 
I divergent views of individual 
Justices who happen to unite 
on one outcome or the other 
of the case before the court* 

**. . . It seems strange th^t, 
under a consUtutiooal doc- 
trine which requires all 
others to recognize the 
Supreme Court's rulings on 
constitutional questions as 
binding adjudications ol the 
meaning and application of 
tile Constitution, the court 
Itself has so frequently over- 
turned Its own decisions 
thereon, after the lapse of 
periods varying from I year 
to 75, or even 95 years. » , > 

"The Constitution express- 
ly seta up Its own procedurea 
for amendment, slow or cum- 
bersome though they may be. 
n reasonable certainty and 
stability do not attach to « 
written constitution, is It a 
constitution or Is it a sham? 

"These frequent differences 
and occasional overrullngs of 
prior decisions Jn. constitu- 
tional cases cause us grave 
concern as to whether Indi- 
vidual views as to what la 
wise or desirable do not un- 



inselously vrmrMH^ 
is^laslonata ccmridiratUm i 
what is or is net MOitltaMo^ 
ally warranted*^ : 7?^ \.r 
"It is our aarnett 
which we respectfully ei-r 
press» that that great oourt^ 
exerdae to the fun Its powers 
Qf Judicial self-restraint by. 
adhering firmly to Ita tra-^ 
mendous, strictly JudicUr 
pow^ an4 by eschewing, la 
far as possible, the exerdae 
of essentially legislative pow«5 
ers wiwn it is called upon iA 
decide questions Involving the 
validity of State actloou; 

I whether it deems such a^tlaQ^ 
wise or unwise.** - ■ :.\^\i 

Tht ten Justices declar^^ 
moreover* that at times the* 
Supreme Court Justices seem 
to '*manifest an impatience 
with the slow workings ol our 
Federal system" and an un^ 
wUllngnefis to wait for Con-' 
gress "to make clear its in-. 
tcnUon to exercise the power; 
conferred upon It by the Coo^ 
stituUon/' . \ > 

Hie report says tlso that 
the Supreme Court seems to . 
be Impatient with the "slow* 
processes of amending the 
Constitution which that In- 
strument provides," and thkt ^ 
it should be adherira to ""the 
limitations of Judicial power,** . 
instead of '"merely giving ^*^ 
feet to what irmay deem de^\ 
slrable/* / ^ ' / V'^ 

This is a scathing rebuke 
of the present Supreme ,f 
Court, though the criticism * 
does go back In some in- 
stances to previous personnel 
as well, iliere can be no^< 
doubt that many men o! the; 
highest Judicial experience'/ 
in America have begun ttf ; 
question whether the attl-' 
tude of the present courtj 
Isn't really legisla^ve In*^ 
stead of Judicial. ^/J- 
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By LAWRENCE E, DAV 

Speclftl to 'ni« Kcir York TlmM 

PASADENA, Calif.; Aug/ ': 
23 — A reaolutloh ^d a report - ^ 
, highly gggtal of the United " 
states Supreme Court as 
lacking^ In Judicial sejf*rfr 
fltralnt and invading the field 
of legslatloh were adopted by^ 
th^^Conference of Ch ief Jua> 
; tlces todiay. The vote wa5 
; ^StTto «. ^ 

The action wa« taken after 
membem of m minority 
jumped to the high court's 
defense. \ 

^Chlef_Ju3tice C harles Alvin 
Jones of "Penn sylvania acT" 
cused the Committee on F^* 
eral^Statel Relationships as 
Affected by Judicial Decl* 
sions, headed by Chief ^uflge' 
Frederick wVBrune of M ary* \_ 
l and, of "beating around the 
l)ush." ^ : 

He charged that the real 
basts for the report's com* 
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KimENBeiE^ 

COURT CRITICISM 

■^: J \ 

rtUoufid From Pmf«X €oL S^ 

\ ' ^' -; Tt 

^int5 at>out Uu Supreme Oourt 
Vu not any vdedslon men- 
It obed In the committee's report, 
il^tead, he declared, it ^u the 

:hool segregation ^ssu^. 



Q 



^ 



jThe segregation question, he 



#--.^. 





&f- 



ri find nothing in It,*' Ju*. 
tf e Garfield sakt. *'to JUstlfy 
tlat atatement. I don't f«el that 
il] voting for the res61ution Tm 
in otivated by disagreement with 
tl e result In the school inte- 
Igration decision.^ 

IThet resolutions committed 
_ lalf was h|aded b y Chief Jus 
Arizona. 



was neaded by C 

ffiafcjflalUir 

ffe BTune In m " 



J lid, was "(ittletly embedded In 

M le resolution you are jsked to 

'*opt^ ^^ 

^ '',Tou might as well face that 

f ,cJt,*' he said. ^/^ 

^ ? |6hle f Ju stice Joseph jWeln* 

t aulj o TTTew Jer sey Jraetf"in 

"*i ?rTLlta"cR Dy saying it was 

* L^fortunate that the prestige 

f ;; the conference ^1 chief 

j slices should be plaoed behind 

E :* seHous an indictment/ 

^, ^*Any man or^ group of men/' 

: h 15; went on, "who choose to 

i, p ace themselves above the con- 

\' s ituted authority as determined 

: IX'. the Supreme Court or to 

f >ijt the basic rights as that 

c ^rt authoritatively finds them 

i sure to find comfort and sup- 

j >rt in the sweeping reflections 

I son the Supreme Court In this 

r port/: 

pJustice ^Weintraub told the 
r inference members Chat they 
n ight disagree with Supreme 
^ C )urt members' decisions "but 
' V ^ cannot impute to them any- 
tUng less than conscientious 
dfvotion to duty as they see it" 



Justices 

Others 
the repi 



Attack 

in the attack I 
were CiiifiL-iusJ 



ti^e Phil Sr<jibson oT C aliforn ia 
and Chief:. ^ygUQjbj:r>nrii 76. 



^ Andbn of Rhode Isl and, 
^.i-^tjustice Caildlih sSJthe Con- 
\ ^ fi^^nce of Chief Justices was 
^ ^ X ^ctosultatlve organization — not 
' ' J aS. organization to sit in jUdg 
Infent on the highest court in 
. tie land." 

\ jjustice Gibson said the deci 
sftjns mentibned in, the commit- 
t4e report dealt for the most 
pirt with the ''protection of 
' the fundamental rights of the 
iiraividual against the power of 
i gevemment/' ■ 

^An unsuccessful attempt was 
e by Chifif m^Hcf ^n.y>^rt 



'llliamso n of Maine to have 
— KjTJafSgraph of The resolu 
t|pn stricken. He was dls* 
tf rbedt he said, by phrases such 
*' judicial self-restrklnt" 
ifse phrases occurred In a 
s^^tion of a resolution widely 
looked upon as askhig the na- 
tton*s highest tribunal to mehd 
i& ways. - f ■:: ^v- %,^/..,-" 
'^Chijcf^^ Justice Theofe^, ^O* 
^wrf^ of tbwa noled JpstiCi 
^fnes* charge that dlsagr^ 
[mt with and crlticlam of th< 
jtreme Court*s decision in 
iool Integration case yr^m thi 
reas on bel^tnd the^ Bruni 



>J 



Levi . _ _^ - 

■HTlBr de* 

nse of the critical report as* 

that no ]>ersonal attacks 

the honor or Integrity of 

lembers of the Supreme Court 

[hf^d been intended by his com* 

[nlittee of ten state 'chtef j«t 

ft^es, . 

ryoting against tlie resolution I 
[a fa thus against the report on J 
^ich it was based were Chief 
ftices or their representatiies 
J ofiCalifornia, New Jersey, Penn- 
[sflvania, Rhode Island, Utah,^^ 

V trtnont. West Virginia and 
Vb I wall. Those from Nevada and 
p orth Dakota abstained Absent K 
|f 1 thi a final business session V 
Sir J; the Huntlngton*Sheraton %^ 
^>|9lel bere were Connecticut IS? 
^a id Indiana. Arkansas was not!"^^ 
l^n presented at the annual meet-j -^ 
I ir g at all because of illness. | ' » 
■ Sli?f-JUiJge Alfaerftfonway: ^ j. 1' 
_Jo the New_YqTkCoUrtoj^jikfi- ^ 

*^ p igTs: "^ICs electeS J^WSfSeht of 
j^ tt ^Conference of Chief Justices. 
^ Other officers elected were 
^Jiistice McGehee, first vlce- 
Jpfesident, and Judge Brune, 
jsecond vice president. ... 

New members elecjled to the ^ 
I executive council for two-year " 
E? terms were Chief JusJ 



^ BXF oumet of 'Xbuisia na and 
►©hll?t JusUce J6hn k l^artln 
loflTisconsln. ^;,/ ^, -. 

CT OF THE REPQRY^ 
Resolved! ; ' * \, ' 

; 1. That this conference apr 
proves the Report of the Com- 
^mittee on Federal-State Rela- 
tionships as Affected by Judi- 
cial Decisions submitted it 
this jneeting. 

2. That in the field of Fed- 
eral-state relationships the di- 
i?ision of powers between\thosc 
granted to the national gov- 
ernment and those reeerved 
to the state governments 
ihould be tested solely by the 
provisions of the Constitution 
{i^ the United States and the 
Atpiendm^ts thereto, 
^53- That' this conference be- 
eves that our system of fed- 
r^llsm^ under which control 
\ matters primarily of na* 
ipnal concern b committed 
q our national goverr-meat J 
1 control of matters pri- 
rlly of local concern Is re- 
ed to the several states, la 
[i nd and should be more dlli- t 
*?"yr5mervedL JTrTTT^^ 



Ife 



.Ihai^thia 



^ 



tn? 

the 



ferr*d 

lial-p 
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lie recognizing that the an* 
Icatlon of constitutional rule'' 
d changed conditions mtlst be 
fficlenUy flexible' «t to 
' e suck rules adaptable io, 
afxred conditions, beUevea' 
tt m fundamental porpo*: 
^i having a written consUtu-. 
tibn is to promote tlic oer^ 
tJlhly and sUblUty of the 
provisions of law set forth bi 
jilcb a constituUoa. V*^* ^.' 7 
fSi That this conferehcr * 
hfreby respectfully urges that ^ 
the. Supreme Court of the 
Totted States, In exercising * 
tlfe great powers confided to ^ 
Itj for the determination of 
qcestions as to the allocation 
and extent of hational and J 
sfete powers, respectively, 
»ad its to the validity under 
Federal Constitutlbn of 
exercise of powers ^* 
^ to the states, exenrSe 
of the greatest of all Jul* 
- * * 1 * 
lial ' powers" — Ibt power »C" 
_ dicial self ^rest rain t — 8y" 
recognizing and giving effect 
to the difference between thaV 
which, on the one hand, the 
Constitution may prescribe or . 
permitf and that which, on 
the other, a majority of the . 
Supreme Court, as from time " 
to time constituted, may deem 
desirable or undesirable, to 
the end that our system of 
federalism may continue to 
function ^*ith s-nd through 
the preseryatiott, of local gelf- 
government^ ]'. ' 

6. That this conference 
firmly believes that t!ie sub- 
ject with which the Commit^ 
tee on Federal-State Relatiort*- > 
ships as Affected by Judicial 
ecisions has been concerned' 
one of continuing impor 
ce, and that there should 
a committee appointed tl 
al with the subject in th| 
suing year. 
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[36 Top State 
Justices Hit 



A 



Resolution AttacKi 
PoUcymakiiig ; "f. ^ - 
8 Jurists Oppose It 



/I 



^ tOS ANGfiLES, Aur 23 
: ,(UPI)-^hief jusUces of most 
{^* of the 48 states overwhelm- 
^ Ingly adopted a resolution 
j today whic1j<THUcfae« the 
United State s^preme Court. 
I One dissenter called ^l It' 
t,'*smoke screen'' favored by 
S^];tho8e who oppose Federal de- 
* Icisions on integration. ' 

The resolution was endorsed^ 
hy a roU-call vote of 3M bylj 
Justices attendiil£ their annual[ 
conference. It approved a 3^ti 
page report drafted by a com 
mittee of 10 state Justices* '' 
The report^ highly critical^ 



I 



K 



i of the Supreme Court for what^^^ 
|jlt said was encroachment in ?^ 
!j assuming the role of policy-^ 
I] maker, said the highest court *^ 



I'prbper judicial 



ct the land often had failed;, 
Jo exercise 
I'estraint** ■ 
In a lengthy speech against] 

She resoliiyon, Chief Justice? 
Charles A. Jones, of Penn-f 
lylvania, said it was a smoit^ 
screen ^for ''persons who dor 
not like the Federal dectsioniE 
j&n integratioij,? - , v| 

■ However, othe^ Justices,! 
^ome from northern and f^ 
[western states where Integra^ 
tion is no issue, took the floor 
to deny this. ^■:, -^ ./;] 

t txhe Associated Press said 
BO representatives were ex^ 
ipected at the conference— one' 
Ifrom each state and the Jurist^ 
[from Puerto Rico and Hawaii, 
flijwever, four chief Justices 
Were absent: those from Con-: 
^ecticut, Indiana* Puerto Kico 
fnd Arkansaf ^^^ >.> ^ 
I IThi toll ^aU;of the.iu 
y^Ag' vftf A j^fi the ce nsure res< 



H^ 



( 



balif.; Joseph Weistraub/Nev 
Jersey; Jones; FrancirB. CoiH' 
don, Rhode Island; Roger li 
McDonough,' Utah; Walter H. 
Cleary, , Vermont; Frank Cj 
Haymopd. West. VirginUj 
PhiUp L, Rice, Hawaii. ^ - J' 

tAU others present vbtod for 
the resolution.] " ^, , , ,\ 

Chief JusUces Milton 1^^ 
3adt^ of Nevada, and Gudmun* 
dur GrlmsoBf North Dakota; 
abstained v V' 
I The resolution,' in support- 
ing the findings of the com^ 
^mittee which prepared the 
report, requested the Supreme 
[Court to exercise self-restraint; 
"to the end that our system 
of federalism may co^itljiue to 
function with and through the 
preservation of local self- 

iovemment* ' \ 

The chairman of the commij 
3e which prepared the repoA 
'as Chief Judge Frederic! 
r. Bnine of Maryland* f 
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jired^U From Qrqce^ ,. 

THE UX Supreme Court, iiter basking 
for geneirations In affection and re- 
spect, is now the focal point of a gath- 
ering ttiAS§ ot public indignation. 

The grumblings at the grass ftjots are 'j 
finding authoritative expression. Criticism 
is coming not alone from the South but 
from all over the nation. It is coming from 
the average citizen as well as from men 
learned in law and history,. 

The anticourt ciiorus almost came to 
a head in the session of Congress just 
ended. Several bills aimed at curbing th? , 
power of the body worked up consid- ■ 
erabje support* * , 

Over the weekend came the most con- { 

vincing criticism yet It was in the form | 

of a resolution passed with only eight .1 

dissenting votes by the Conference of ■: 
Chief Justices, 

The resolution approved by the senior 
jurists of tff^tates* judicial systems 
charged the Su preme Court with assum- 
ing an um-esu-amed policy-making role 
and usurping ^ rights belonging to the 
states. It further accused the court of a 
lack of patience in not waiting for Con- 
gress to make clear the powers conferred 
by the Constitution, 

All'^this cannot be cJiarged off, as some 

would like to do, as demagogic discontent 

It cannot be laid entirely to Southern dis- 

j satisfaction with the school dese'feregation 

; dedsions* It goes deeper than that * 

! I The end is not in sight Some r, 
Mttt tome. Whether It irill ^ariglnate 
^ti^in w without the , court U the 
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ouprcme M)urt roiiuy 

It ii A most extraordinary «tat6 of 
affain when tlie chief justicea of the 
state aupreme courts make a formal 
and>d|^led protest against actions of 
the S upreme Court s of the United 
Stat«f. ,^ , ■ 

What the state chief justices said 
probably was less news in the South 
than elsewhere, for the South has been 
hearing the same kind of attack four 

«*AH«w T4 la M aMMjAM A**A«»* #■».«» AA**^ 

jfcoi-e. A.V lo a uiajut ^yvui, xxuui i;ua0t* 

to coast when these veterans of the> 
bench examine the nation*! highest 
court and find it faulty/ 

"Recent decisions raise considerable 

i doubt as to the validity of the Ameri- 

I can boast that we have a government 

I of laws and not of men/' the highest 

^ judicial officers of the states said. 

The court in Washington has befen 

usurping constitutional rights of the 

states and during the last 25 yeara 

has rapidly extended pewera of the 

central govemmentt the state Jnatici 

lerted* / 

We consider it signlHcant that thes^ 
pages of objectiopSf from justice^ 
rho know proper procedure In appeals 
at the upper level of the judicial sys* 
tem better than anyone else* should 
come after debate in which the decision 
on racial integration in public schools 
was discussed. 



^ t^^*—, 



^^ ii. ii f rt 



j__ fT n"" is the general objacUAiL^ 
ibasing high court rolings on sociology 
Ibooks and psychology books instead 
, of law books. 

I There must be, at least by fmplica^ 

^ tion, & fundamental objection to lifting 

; men with, llttla judicial experience if 

any, to the most powerful court In the 

country. In place of promoting sound 

judges from the lower courts. 

The nationwide Impact of this reso- 
lution from Pasadena comes from two 

BCbS VI xiKiuca. XL was whllcu ujr vue 

committee on Federal^state relation- 
ships of the Conference of Chief Jus- 
tices. There are 10 committee mem* 
bers* of whom six are from the North 
and West 

This committee report was adopted 
by a vote of 36 to 8* which means It 
would have carried if the South*s chief 
justices had abstained from voting. A 
dear majority of the non^Southem 
chief justices finds the time has come 
to spcuk uut about Bupr€ime Court 

!>uses. / 

We now have a national^ rathi 
an a regional, question of poll* 
aklng under our Constitution. -. 



Court asserted, in effect* that the at^ 
tack was essentially a protest against 
the school decision^ with all the general 
words about principles thrown in as 
wrappings for the package. 

This attitude was overwhelmingly 

defeated in the iinal vote. The result 

' is outright objection to Supreme Court 

methods in acting as a policy maker 

for the Government . 

This is. of course, the heart of the 
difficulty In the school decision. Our 
plan of Government calls for Congress 
to make policy and any attempt to get 
Congress to take over school attend^ 
aflce management would have been de4 ; 
cimvely defeated But the Supreme! 
Cqjirt undertook to mak4 a change Inl 
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^^Utey Supreme Court by the 
TShference of Chief Jutticee of^ 
•mSny state*, in Pasadena, is al 
. healthy indication of the rising 
tide of sentiment throughout the 
nation against some of the deci- 
sions of the high court affecting 
.Communism and security issues. 
,»;'..Dne of the most recent of 
.these amazing S-4 Supreme Court 
decisions ruled that the sccre- 
"tary of state has no sututory 
i right to refuse passports to per- 
'^sons because . of "belief s and 
Vassociationa.** «"' ' . ' - 
jr/.TT-The effect, of course, was that 
^e gate has been opened to.every 
- ^emy of the United States re- 
~- siding in this country, including 
Communists, fellow travelers, 
'«ad otheiv who are subversives, 
-to thumb their noses st the State 
ZXepartment, demand and obt^ 
*passporta and go around other 
countries doing their utmost to 
liarm this nati^ 




IJ i, Suprenie; 



W^StMC^^c^of the United without ptop« judUciairestramt.»- 1 
•♦^wr-*^- %..«.w.^. ri.itW ktr Aa : .. Thii has been a rather com- ' 



. . Thii'has been a rather com^ 
mon complaint, that the Suprem^ 
Court his now become, throngli 
its radical decisions, a policy ::^,v 
maker and abnpst a law maker, WS 
usurping the powers for whidi ,:^^? 
we elect Icadiiig citoiens to CoB•;J^^;^^^ 

gress. n : 'r:-::'-'^:^ ^^ " ' - • ;.r:- *";^i--l^' '?^.C*^ 

The committee** report tt-.j.r "* 
'serted Hati^ii-i ^--^a-x- --■a --Y-^^',^:^. _ , 
. '*It has long beenan Amerv. > ?^C, 
can boast that we have a govwnf § ;$?^>5^ t^ 
ment of Uws, not of men. We -, • •; - 
believe that any study of recent jt ^^j' 
decittons of. the Supreme Court |, -"; 
will raisi at. least considerable, 
doubt Wo the validity of that'^ 
:boa*L*!.i1 :>.;'::.-v; : ■^■' ' ,■-.'.■. 
Wlme the committee ihade tt^ : 
plain that the state Chief Jus- ; 
tices are primarily concerned . 
with "the effect of judicial dec!-' ^ 
sions upon the relations between. | 
the federal and state govertt*! : 
menta,** and sutes righu and:; 
the encroachment of tederal 



The Conference of Chief Jut-' power upon the states, there was 
*** - - no mistaking the fact that the 

entire field of Supreme Court 
decisions was under fire.~ ^ . ; 
The conference chairman. 
Chief Justice John R. Dethmert, 
of Michigan, warned that **too 
much pobcy making by the fed- 
eral courts may eventually prove 
destructive to our way. of life. 
In view of the reverence 



!i^TtIces in their 10th annual meet , 
• ^wg here issued the sharply crit. 

"ical report by ite Committee oa 
Federal-Stete Relatimships as 
affected by Judicial Decisiohs 

' )R^ch was officially approved by 
the conference, •- ' • 

.r.'The Supreme Court was 
curtly reminded, that it should 
'•exercise one of the greatest of 




...AndEvt 
Ufftre fe 



Poor 



"cxcrcivc one ui wi^ |j»^«i*^wv ^^^ *— » view — ^ — £ %^ £ 

t aU judicial power»-the power of . which the people have felt for 

i self restrafitf*— in a resolution .. their Supreme Court thrpughoot 

I Ss6 adopted. The committee rt- along and historic past, it would , r< 

I Srtin^said:' - ' ., be unforUiaate indeed if it. ao- < -; i ^^ ^ 

t riC^^y «r;j- thaf . . . the So- ' tions during recent months, afla nient tajriac 

?r^SZc^^SJ«hastende4:,^^ SWST 

r^^S adopt the role of poUcy maker upon the neck of a free land. S*l»S« 
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I UNFORGETTABLE scenes; 

'were stamped on the- minds 

' of Senators as the last weary 

days of the 85th Congrew 

[ dragged to a 

: close. Most ^ 

> poignant of all 

. was the 4140 

; vote to table 
the resolution 

: curtailing the 

Opdwers of the 
S_u p r e m e 
Court As the 
'vote was an- 
;' nounced John 
McClellan o f 
I Arkansas trem* 
bled. Perspiration stood out 
on his forehead. He was white ;| 
with anger . . . Twenty years 
before, an(|ther Arkansas Sen- 
ator had stood on the Senate 
Boor also arguing that the 
power of |he Supreme Court 
^ must be curbed. As majority 
leader, Joe Hobinson of Ar- 
kansas was loyal to his chief 
^ in the White House, and when 
, President Roosevelt. Intro* 
duced his court^packing bill, 
Robinson fought for It ^His 
/ heart, however, was never in 
; his argument His hearjt was 
^ with his southern friends, Sen- 
: ator "Jimmy" Byrnes of South 
Carolina, Harry Byrd of Vir- 
) ginia, Walter George and Dick 
^Russell of Georgia. 
} So Robinson, overworked 
^ and heartsick, died during the 
. court battle. His heart failed 
\ him . ^ . Last week John Mc 
XlelUn, tired from the long 
Hoffa hearings, looked as if 
he niight collapse as the one- 
vg te margi n to p-^v—ff thf in* 
deBPTITOBfe ot the jeourt waa' 



reto Pearspn /J ^ / 



announcd . . . Senator Strom 
T lm g u^ s i i^ of Soutlfc rftrnlina 
was not so emotional . But be- 
hind his flashing eyes and; 
stem features you could see 
the same emotions that must 
have welled up in another fam- j 
ous South Carolinian, John C 
Calhoun, as he championed 
V'nulliflcaUon" . . . Byrd of Vir- 
ginia looked calm. Twenty 
years before he had battled 
against Roosevelt to keep the 
Supreme Court independent 
.Three years before he had 
joined with all of Virginia in 
paying tribute to John Mar- 
shall, who as Chief Justice had 
established, in his fight with 
Jefferson» the independence of 
the Supreme Court 
, Grandson of a slave-holder, 
'Sen. Tom Hennings of Mis 
sourl, whose great grandfather 
.:;held more slaves than any 
fother plantation owner in 
i Georgia and whose grand 
father was an officer in the 
Confederate Army, led the 
Senate argument fbr the court. 
*'In .these late days of the 
session/' he said, "the Senate 
may be doing something which 
will plague npt only the Sen* 
ate, but the people of the coun^ 
try. other Senates and other 
Congresses for years to come " 
, . . Sen. John Carroll of Colo- 
rado supported Hennings. . 
V Silent Eeprtlifwifc Tke-4e- 
hat f was c^ |ieflv he^j^eoJlim- 
ocrats. Republicans y o.t e d 



(pvprwh^tmliigly ftalnstTSt 
court, hut itasred on fht UQiJ ' 
iinct Uiuluf de1>ater O&rtDUK 
kly they relished thia «s :« 
I North-South Democratic bat-! 
I tie, on6 which would play up 
the split inside the Democratic 
Party * . . Unkindest vote of 
all came from Sen. Kuchel of 
California, RcpuhlicaiL He 
threw'' in, hK lot with the 
enemies of Chief Ju^ice War- 
ren, though It was Warren* 
; when Governor of California, 
who appointed Kuchel to the 
Senate . . . Margaret Chase 
Smith of Maine, the only lady, 
lined up against the court 
which had supported her in 
various^ decisions on McCar* 
thyism . ; . Gore of Tennessee 
took the easy course; his col* 
league, Kefauver . the hard 
course. Kefauver*! vote for 
the court was one of only three 
from the South. Gore had Just 
been assured of reelection. 
Kefauver comes up for reelec-l( 
tion In 1960. His vote took real 
courage. So did the votes ofi 
Johnson and Varborough^ of 
Texas. , . 
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What la courage? The word 
"courage** was ^ tossed " aroknd 
the Senate floor like a basket, 
ball. Almost every Senator 
was complimenting almost 
every other Senator oti hiB 
great courage, Most of them 
had shown no great courage. 
It takes no ^ourag^ for a 
Northern Senator representing 
a Negro bloc of big city voters 
to line up for civil rights or 
forihe Supreme Court. In con- 
trast, Kefauver - Yar bo t ough- 
Johnson votes did take cou^ 
I rage. Johnson even persuaded 
George Smathers of Florida,! 
who was against the court, to 
pair with Mike Monroney of 
Oklahoma who, though for the 
court, was absent. This gave 
the one-vote margin needed 
for the court . . . Furthermore, 
Johnson had persuaded Sens. 
Bob Kerr of Oklahoma and 
Allen Frear pf Delaware, both 
Democrats who would have 
voted against the court, to re- 
main in the cloakroom and not 
vote. As the vote was taken, jj 
Democratic Whip Mansfield of ' 
jM nt a n a announced: ^The I 
Senator from D e^l a w a r e 
(Frear), the Senator from Flor 
Ida (Holland), and the Sena 
tors from Oklahoma^(Keif and 
.Monroney) are absent on otf «' ■ 
kial business." This was not 
Exactly true.' Holland wai M 

Klorida campaigning fi^ntlcaP 
r /or his renoniinatlon, whUi 
Kerj; and Frear were in ' 
Senate cloakroom restless; 
Waitlnt.-^'-^^^ ,. 
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Judicial Seif-Resiraint 



In ihp politest posifible l&ngUag^r 
^ kief Jastices of' iJie st^te eupteme 
tourto the other day offered-Mme ad^„ 
Wc0 to ihe Unit^ Statel -^preme; 

k ^9y *an bverwhelml ^ y bt e of 36 to 8 
Jlhe member« ol theT^CBttiferettpe ot[ 
Chief Justices, mieetingr ijk Basadena^V 
SaU^'Halffiese tilings to 3ayt ^ f/^^ 
1^ "K fundainenteJ puraose of having ' 
3 written constitution is lo promote' the 
certainty/ and stability ^f Jfche provV 
aiotis of ;: law set forth in su^ 
a constitution >v .^' ^ ^^ * * V " - : / 'y^^^ 
j^ '*Our system of federalism, (mder 
which control of tnatfer? primarily o(^ 
Wtional concern i^ committed to our" 
tiational government and control of 
^matters primarily of local concern is 
reserved to the sev^al states, is soimd 
id should he more diligently pre*- 
Irved/* -'% ^^: . ;%' Ui : ^j^^^A^, 
*The division of ppwers between 
tlose granted the national government 

id those reserved to the state govern-^ 
;ment3 should be ^sted soldy by the 
'^rovi^sions of the Constitution of the." 
United "States and the Amendments 
Jhereto^*' * ^-^^ ;!i(;:ri- l*-.^ ^ 
£ The Conference of Chief Justices 
then went on to suggest where the just- 
ices think the United States Supreiiie 
jCourt has gone astray in &ome of its de- ' 
^cisiOns affecting .the , relationships of 
fthe division of Federal and state 
fPowers. They admonished the Supreme 
K^jurt to recognize that there is a difr \ 
perence between wliat the Constitution 




m 



And what should , 

Court do in order to restore llie^^ipse^ 

; balaiice the chief Justices find?. Thai 
^s^er to.that was alsp a polite biit^ 

. plainly put - condemnation: ** STxerciae * 
one of the greatest of all ^ judicial^ 
P9wers — the pawer pf judicial ael&i 
restraint/ V^rry:^' ^ ;;^ t- ■ fH^^^^ m 

V^ Now there slt^ iv^o facers Aar 
should be remembered' about ^.^us leM 
son in I^w and admonishfcieht to ;re* 
straint* One is that the state chief Ju*^; 
tices are decidedly interested parties^ 
to the conflict between; Federal and^ 
state powers. They 'are the guardiahf^ 
of what rights remain to the states^^^ 

^nd tl^ey do not like to see them nib^ 
bled away for any reaton. And, beii^g 
men,- they especially do not like to fee 
other men upset their logjc and tleir 
reasoning. ; : v '^ V^ .j ^ | ^ 

' ^ But the other factor is ^that thi| is 
not just the view bf one chief justice In 
one state about one case/It is the con-^ 
sidered opinion of 36 chief justices w]i 
come from all sections of the Ppu^t 
and who have little else in wwiRnioi^. 
aside from their guardianship o! their 
states against Federal encroachment** 
They ^ are attacking a pattern thejr 
think is datxgerous, -' v^ y* - - ^ 

What ihey had to ^y wil^ provide a 
great deal of ammunition to Uiose w5io 
would take away some of the Supreme 
Court*;s powers. And^from ^ose who/ 
conversely, think the Supreme Court 
ican do no wrong >ver, the chief jus^ 
tices will hfsar the cry that they them^. 



xequires or allows and what members, ' selves are guilty of judicial uiu^strainf; 
oi the Supren^ Court **may de^m de» '" «-4 *:«;-,**« *i.«i_ u;-i.*- i — al- — ' ■' 

raj>le or undesirable*" 'f^^ ''"■ ' ^^" 7'V' 
In short, the highest leg^I authorir 

ties' of the states her^ are telling the 

Supreme Court that ^cases should be 
ttlecided by ^hat'the Constitulidn'saye* 
Tand not by what the member^^ jO^^^ 
pthe Coii^tituiion should say. They are 
mlIso warning the Court against con- 
tinued whittHhg down *of^ "local self- 
[gS:^QUI]jpnt'V if the U*S. s:^stem of fed- 



i^£ 



in criticizing their higher brethren, i 
Both these results pan surely be an^ 
ticipated. * But 'slncie, like the chieif 
justices, 1^1 of us are interested parties 
— or shduld be— in retaining a propel^ 
Federal system of national and stat 
powers, one other "result of this pis 
for s^-restraiiit should be hoped fc 
And that is that the Supreme Cot 
will tead this repotj in tlve4ipkt of )4 
decisions and judge^wi^re, in all *' 
criticism, the jer 
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I jTALLAHASSEK (UPI)— ForuMr G ot, MllUrd rTCai a 
^ chJtted todfty tli&t Anwrkmns An rafferlng from "civic | 

: pojjttoai hOOkWOTIB.* 

i tfcftldwel] upbraided •▼eryon* from Prctideni Etienhl 
. down* nked th« U< S,, Supreme Court over the comli and de- 
: elared many AmcrJeaiu are uiiwlttliiffly contrllmttiif to th« 
Cotnnttitiltt cmiae, - , ^ ^ 

The hookworm lymptotni, he told % local civic club, are lail'* 
AcH, Indeekloii, IndlreeUon, moderation and timidity* ,< 

The people, he charted, are "ilttlnf on their .handi*' whlla 
the U. 8< Confftitotion le belnf destroyed, left*winfert are push- 
Inf the eonntry to bankniptey and canccrotu appeaeement 
polidee are adranced by frtendi of Rueda. : \ ^ 

"AHhon^ the eonntry may have been ehoclced bj^ the 
nncottttitutioiial Supreme Court declsiotu, by the fifjit 
niillpatlone by Washington of itatet' rlf ht% by the fint proW 



•^Some «f n4 eren oome la***** u ' 

M. And ttto no web thin, ; 
ttoA knowa,- hS SS£== 



the Snpreino 

">• «opreme lav o/ the 

•<^vei7 itudent of the Con iHtn- 

^A court decision not made punuant to the Conetitntiolfto 
Invalid. That the school decision was written in Ttolation cf Le 
<^nstitatlon Is as obrions u the nooe on your U»t** \^ 
|^*ln»tead of Urinr nader a constitutional fove^ment! we 
judicial tyranny.** , 



aib now rabserrlcnt to 
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m$ whft 



ieU tlw Am«rle«a people wt thdiill rii d JE^b 
to dlaenii our dlffemioM^ tint m ilidu 
ttiid«r«Uiidl]if with thm »nnler«fv of Momow, t£| 
^ tncmift la |r«* <r*d« m doliif Dothkv bnt uAw 
lajnlnt tlw rntorv of tbe United Stutei," , , : . ,* 

^ nroM mlrbt Mt m v«il ai«rt with Uie ffitii|ft«n «f Akitru 
<• 6Umnm hiw abldlar dtlxeiuhlp, he d«cUt«d* > 

Treddciii SoMeve^t Mi down with SiaUn and loft hit shirt 

f rf^lrlrwt Vla«*thM^*» ^tm.m — ^ ^^- m 'g^ i^^ .^lt_ '-« 

meetiiif.^ - . V • ^ 

*'ETerrtliDC we have met the eonffdence men ef the KremJIi, 
eiir pockets hare been plohed."* ' I 

*m% thenld learn that an IntelUfent and eoarnffeooji tttiKgn 
pollir nine a hard hftten nFMi&nLtlAn tnr hAUt ^k^ «nJi «Am 



enlj iaf«fiUk£d«7 



™- 



Jr 



BUT UNCLE SAM'S ATTORNEY GENERAL HAS ANOTHER VERSION 



1 



[>S ANGELEg (UPD^Attf* 
William P. Kofere eald 
today the Supreme Court decl* 
Blon Is ttw Uw of dw land "for 
toda;^ aikl tomorrow atid flie hi* 
tiire>Mor all re^ons and aD 
people'' and must net be evaded 
or defied. 



^'It miiet be our hope that 
perMMia who opposed the ded* 
^oit wlB aee the wledom and 
the compeUinif needi in tlie na* 
tlonal hiterert, «f working tHit 
reasonable way* to compiy,** 
Roveri s«ld,^ 

Be dlacmiM (he hlfh court*! 



rulinf before the Amerlean Bar 



taw •< 



Bth statement waa K o if e r e* 
etroiifest to date on the hite^Tm* 
Hon crisis, 

Rogers said the ultimate is- 
sue frowtttf out of the dpurt'i 
orlgtaal aotl'tefregation ded- 



Mon is 'Hiliefber the 
the land Is supreme 
or it may be evaded or defleC 
He conceded that the eourt'* 
decision had n "serloas impacd 
on certain sections of oi{^ eoun^ 
tfy and was met wltfaPapprn- 
heoslont resentment u» «v«» 
tlif«at U defiance." } ^ ^ 



^-::>^a 




SEARCHED INCCVI?,. 

SLRiALIZED FILin 



For mom "^^m 



r^vf^'cgw-^^^^m^^ .f -'iff. ■ 









■ thg Wagliaiigtbli ]«eriy.Co-itS 






. /u?o Court Bills 










py" J^ By Drm Peorion 

,, The Supreme C^iff i adi^ 
meetinil iu eilltf jeocy sesstoaJ 
probably doesn't know that it! 



/r%^ 



/ 







waa tbe threat of a iUibufiter 

\7hjch laved 

the lilne ffus-f 

ticei from^ 

being rebuffed' 
» Congreas. 
^The public also 
fdoes not know 
,how filibusters 

are born. ^ 
2k When Sena- 
tor Wayne 

Morse "^ (Sre- 

, o n appeared 
pirihe Senate 

[floor on Saturday _.„_, . 

^before adjournment^ he wore 
5 a red rose. His colleagues 
'knew that this was the signal- 
: that he was ready to talk varl 

ous bills to death, y" 

j ITotlng the rose, JAls y Lyn- 

deifcegiaaHison of T^xas, the 
,^enKJcratlcTe^der,T^aned over 
Jmd asked Morse what was up. 
I "Lyndon," warned the Ore^ 
;gon liberal who has one of the! 
longest talkathon records in' 

Wstory, "You're not going to 
«et out of here until Wedaes- 
d*. I have no intention of jlet- 
this Congress sdjottrn 

wilh its last acts an expres^n 




wis referritt^i&^e' 
blU ahned at ovefv 
_ ^ Court, of Appeal* dft- 
— toO'Hmrmed * by the Su-5 
ireme Coqrt—requirlng policef . 
^U> arraign priaonera without I 
V tielay. Morse also referred to a 
■ I passport bill urged by John 
1 1 Fos ter^u es, re8toriag"St!ite' 
-rDepafftnent power, previously ft 
^^ removed by the courts, to ban -^ 
^ passporta to any American, ;- 
5 KarUer in the day two back- 
stage incident! had occurred 



:esulir &e Hous e 
wrote new wording i&U the 
bill hamstringing the Supreme 
Court's ruling. Sen. Carroll re- 
ftised to sign. Disappointed at 
the way 0*Mahoney had sui^ 
rendered, he came to Morse 
and tbey agreed to filibuster^ 

Later Carroll came back to 
Morse, reported that the ''soft^ 
cora** Senate Uberals tirged* 
him not toflgbt .*. . 

**! happen to have been here 
H years,- chlded the Ore- 



whlch didnt leak put to the^v^ j;. r — .%, ^-. — ^-'*-- 

papers, WiDiam WjJiacomlw, /?^ ***'^*"' T"\^*^ ^ '^^ *P^ 
. X. •. .- ^^•^"^."^Tij*^ peasement When you talk to 



ofHlack of confidence' 
Supreme Court.' 



in 



■"H-1*^-^. , 




assistant to DuUes, had caUed 
jOn Morse and asked him to re- 
njove his earUer objection to 
the passport bUL \ 

'^You've got a tot of guts,** 
replied the fiery . Oregonian. 
''Go back to Secretary Dulles 
and tell him that Wayne Morse 

!?« K.)^**^ against that 
bin iintU Wednesday. I feel 
awfully good. I've been out on 
the farm and I'm in good 
shape. I'm a lltUe hoarse, but 
ru^ be able to talk untUI 
Wednesday * * : ; •' ^ ^ V V 

About the same time , Sen.| 
Johny^m cja o f Colorad o con-T 
ferre<! with Morse. He and 
his fellow DemocratiJ^Hg^MaJ^ 
honey of WyojplM^Tad^ gone 1 
conference wlft the House* 
of Representatives to Iron out 
differences regarding the Mal- 
lory bia O^Mahoney held the 
"•yjties of Illinois* Di rka^n ab 
>i*i Eastlana In h 



"V^ 



■ c^ 



^ 
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Church adaho) or Clark 
(PennaJ that's what you get. 
But I can tell you that the only 
thing the Senate lead ere 
understand is brute force*^the 
brute force of time. We have 
to whip 'em with time. You've 
been soitsoaped by l^e phony 
Uberals who don't want to 
fight. Don't firy to seU me their 
kind of malarkey. Are you go- 
ing to figW or not?*' V 

Carroll is a good fighter any^ 
way, but this got his Irish up. 
He agreed .to give two 
speecbes, alternating with 
Morse» to keep the Senate in* 
session fStat least two days; 
sen. ToniTHennings U Mifr 
soujj, another Democrat, also 
_ eed to give a speech, wlille 
Javits, RepubUcan, former Ai^ 
tomcy General of New Yoit/ 
came np with an important 
legal gimmick. . - \ ; 
**Wflyne^ he said, Sre ca^ 
object to this House wordage 
under Rule 27» which forbid* 
the introduction of new evi- 
dence In a conference report 
We can make a point ef 
order* ' v ■ . - ; r -.; 
Carroll agr^^d to make the, 
point of. order, and the leaders* 
yere notified that objeca 
would be madt.^^*;<^. ; i; 
By this time it was 1:50 jl'_ 
'le Senate wa^ grinding alow- 
^ sleepily, toward tbe 4:'^ 
hi. hour wheh it finally 
[ougieduSfipators ^ 



rotter 
.0. 

Tele* Room 

HoIIoman 

Gandy 

tJt^^ChlcagO'f \ umttfTtm 
anaTTMTeed for more Li 
Michigan water. SenTpraS 
of Wisconsin waa deterinlr 
that no more water leave \ 
harbors of MUwaukee, Gre 
B^, and Sheboygan. The \ 
position still had the voter 
pass the Mallory bill, 1)ut 
quonmf waa dwindling. Ma 
Senators, up for re-electli 
were leaving town. . 

Harassed Lyndon J^ohns 
bame over to Morse and C 
roll* "We're going ta. acw 
your point of order.^Tie sa. 
■•ybuVe won. We couldnt ge 
a quorum here at 10 a. m,** 
That's how ^filibusters ap 
aged — and sometimes pa 
iited. And that was how tl 
S^reme Court finally ad 
red the attacks of the 85l 
hCfngreas, * . ^ \ 
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^ AS OLD AS COTeiy&ent Itelf jg ili« 
^«l!ott to and t tribunal*^ min or grjra> 
^of men*-abw»^the pjusions of parti* 

' ment The , Sttpremc ' 





■Ys^."-: 






Court of the 
^^---fBUtes to the institu- 

i iion to which Amer* 

I Icani faav« looked 

f since the founding of 

1 the republic for the 

[ high endeavor of Im- 

r partial Judgment 

^ Yet 'the Supreme 
Court la a political in- 
stitution. And in times 
of national strife and . Chtlda . . 
strain the Court and in particular the \ 
Chief Justice become, the focus of U 
angry poUtical atUck. ^ • % 

Earl Warren, the 14th fchlef Justice 

i of the United States, find* himself, at 

f the cUmax of a career-ln %hlch contro- & 

;r versy has bad little part, the center of '^ 

a gathering storm. On May 17, 1W4, %■ 

he read two opinions /of a unanimous C 

;j court, holding that segregation of the t 

races in the public schools was imeon, !^ 

stitutional This reversed the doctrine ^^ 

laid down in 1896 that the requirement & 

; of the Constitution for equality under f 
law was met by "separate but equal" ^!]^ 
facilities for the two races. ^' « 

: '7n the iield of educaUon.** the Chief 5 
JusUce said. **the doctrine of 'separata t 
biit equal' has no place. Separate edu* 

/ cational facilities are inherently un« 

lequair .: V ^ 

I- In the South this meant a complete 
reversal of . enclent custom and the 
I opinion was the signal for a new out* 
I break of the feud between the North 
I and the South that is nearly as old aa 
the Court itself. In the drive of the 
^Southerners In^ Congress, abetted by 
;some Northern conservatives, to curfr 
^the Jurisdiction of the court, Warren Ij 
^the vlUaln. He has been denounced 
lagain and again in demagogic language 
;^y Sen. James O. Eastland of Missla- 
Jilppl who has made hlmieU leader Tof 
t he movem ent to whltUe away the jtu^ 
jlicupn ^f th^SuJjeme Ci — * - ~ ^ ^ ->'^ 



v; 






W>8 






i 



hOc^ 



y''^^ol8on 

^-^r Mohr „ 

l%\i K n Uia ia a serene temperament 'Aid Dnr« 

^Ui Use In poUtics has almost Invarf \. ^ 

^ably been marked by reasonable rno^e^ nosen 

k#Ueii^ The people of Callfornia ibm 
fttm^ elected him Governor^ of ^t 
^it^te because^ although lie Was a Re^ 

publican, he appealed to Republlcani 
i^and Democrats alike aa one who would 

fo^ow a middle-of-the-road course. First 

as Attorney General and then as Gby* 

eroor he had a great deal to do with 
-directing the fantastic growth of hit ' 

iiatlve state into constructive channela. \ 
-^ ^Warren was named Chief Justice by * 

President Eisenhower five years *ago« ' 

and. the appointment was widely i 
^|>ralsed. Here was a man who could / 
^preside over the cimrt with digiilty and ^ 
ilead^it toward moderation and away 
|jrom bnilsiiig controversies resulting 
Tn four or^ five , opinions, ^ - .*** . 

, As the crisis over integration deveV 
_ oped into a great national issue this hb- 

I came the heart of the mattei^^whether 
the Chief Justice and the othel- eight 
justices have the JudiciaT equipment 
and Va$ judicial temperament Of 
whether they are legislating their viewa 
in opinions on the ConsUtutlon. . };^. 

• ',\^** ' -' -v ^- **^ ; 

bT THE nine justices on the court bv; 
day nnly three had prior Judicial expeir* ^ 
lence before coming to the tribunal^ 7^ 
and they were all appointed by PresU 
dent Eisenhower. John M, Harlan had^ *^ 
one year on the Circuit Court of Ap-* t^/~ O O H jr- ry/^ • 

peals in New York* William J. Brennan f ^^ _ ^ ^ /3 / ^ ^ ^ 
Jr. was an Associate Justice of the Su* NOT TJ1?r'nt>T^*ll•* 
preme Court of New :rersey and beld,,|;^ er„ ^"^^^'^ 
lower court positions in that state,. 10/ ^tP 9 {953 
Only Justice Cbarles Evans Whittaker 
followed the course many lawyers be-' 
lieve is the best preparationr-he served 
as a Federal District Judge and then 
on the Eighth Circuit Court of Appeals. 

The American Bar. Assoclatioa haa 
just recommended that Federal Jndgea 
be removed fhim ^pAtitics. But the rea- 
olutlncn mattng this recommendatiDn 
did not kay how ft was to be done, >> ^W 

However desirable iV may be: b^' 
theory, U is highly unlikely that CoA* 
gress would approve such a change. For 
In the selection pi Federal judges, is^ 
eluding the Justices of the high couH," 
both politics and the law have played i 
a part While there have been dish^ 
^^tinguished legal scholars on the court^ 
^luch as Justice Felix Frankfurter^today^ 
the norm haa been' men like Warf »J 



p 






a 




hfho come to the taw through Gie prael 
!^Uce of politica* And while he la^todajif 
hi >ialed symbol lor many Americj 
[when thla constitutional crisis baa t 
Tresolved, as others have iMiCon ttf ^ 
Moderate lawyer*politIcian promises 
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igh Court 

JMorrja, former chief 
^*n!r^ftn*ta Intemml 



cdmi ,_ •««*—. 

Security tubcotnmitte^^harced 

j reaterday that, th e U. STSuprcme 

['^ ^flHtf majority haj aj)sum^3 l^g- 

islative powers and was exercii- 

iug judicial tyranny- 

, ^'t^gislative safe^ards affatnat 

Soviet penetration hare been made 

a shambles, all without judicial 

precedent, at the very time when 

Soriet strength is mounting to 

destroy us all," Morria told the 

Uoboken Rotary Club, addinr; 

^'Congress should not abdicate 
from its responsibiUties under ihef 
Constitution when judicial tyr^^ 
anny prevails as It does now, 
When a new Congress conveQ 
jeHryone should raise his vofte 
aid urge his Senators and Kepi 
a&ttatives to stand u^ again 
flowing judicial dominion*'* 



o 





/ 



C^ W.C. SuH^an . 
Tele* Room __ 

HoUoman L- 

Gandy 




REC-54 



For mcirt pfoiwi.ti 



60SFP.!5t953 



^^> /C7 KOTRECORDBD 
V^ N r\gj SEP 10 1958 



Wash* Post and 

Times Herald 

Wash, News 

Wash* Star 

N. Y, Herald 

Tribune 
N, Y, Journal- 

American 

N. Y. Mirror ^y 

N. Y. Dally News _/ 

N. Y. Times 

Dally Worker 

The Worker — 

New Leader . 



O 



>/ 



Date -^ 



SEP 3 



1958 



— je-ong 



0-1 g lft»T. 7*1B-SB) 













' <J^%^** i_ T^rir^T^if*!, ^-ai <*^ ^ , 






. yf^;^t State Department iry 
the Supre me Court p aagport deciaten? 



drcmmvent 

The Tf] 

cently-reieaised testimony ol Loftuj R Becker^/ 



it 



A0aJrs 



iForeign AfTaJis Cqmmlttee, indicates Hii belief 

|that the Departg^eot can ^tUl arbitrtrOy refuse 

.0 issue passports^ despite fiie oontnxy Supreme 

Court ruling in June. If this is a fair conduslon 



4a Wwi»« «.«». \K^ 
W UXaW XAUUli ITll 



Bedcer's lesLununy, 



xna we o^ 
Ueve it % Secretary Di^^ would be exceeding^ 
Ul-advlsed to work 5uch a dubious eiMl run Into 
State Departmeot passport strategy* - ; > 
The Court held that the Secretary of ^tate does 



*«a4 !*•««« 4,L^ 



w uvuy ftu Aiuerion a pass* 



4 



1 



port on an undefined or arbitrary basis. Although 
the dedsion dealt specifloaUy with twb cases In- 
volving questions on passport applications about i; 
Communist Party membership and another case 
yviiC^ruiug a State D^artmont finding that a 
person's presence abroad would advance the 
cause of the Commmiist Party, the Court's de- 
cision seemed to be broad enough to forbid any 
arbitraty basis for withholding passports. 

If **tb« right oi exit" is to be regulated, said 
the Court, this regulation "mu^t be' pursuant to 
the law-making functions of the Congress, :And 
if that power is delegated, the standards must be 
adequate to pass scrutiny by the accepted tests." ,- 

! Surely this lariguage ea^^mpasses the areas Mr* ~ 
Beclcer mentioned la his testimony. 
Mr. Becker said that the State Department can 
sUU deny a passport to a person whose presence 
abroad would seriously Impair the conduct oC 
United States foreign relations or would be intnu-. . 
cal to the security of the United States. This view 1 
sharply contradicts the statement made by Deputy. ^ 
Und^r Secretary of State Murphy in July. Testify* 7 
Ing before the Senate Foreign Itelations Oommtt^ ' 
tee, which wsm then considering a passport bili re-^ 
quested by the State Department, Mr. Murphy.^ 
said that the Department wsfl powerless to pre- > 
vent Communist agento from traveling abroad #sl 
a ^sult of the Supreme Court dedalon*; ,v. ; ^ 4 
. As the Court itself indicated, the proper course r 

I' for the State Department to take is to try to pe^;^ 
suade Congress, as^lt did without success thisf 
summer^ to speU out m clearly as possible th^ J 
condltiooe for the Issuaoce otf passports.; Thir^ 
r newspaper believes theris should be tew restrto^^!* 
j^doos on the right to travel^ but whaUver ^t 
^ T : igreement there may be over the number and- 

V I severity of these niles, there surely k no Justlfr'^ 

Ml O rrn^ /^r^i^*^™ '"" *** 'p«*Won of seemingly outright d^Jj 
^OCCr l^lySff"^^^ Suprfme'vouij^^thai J^rrBtetm^i 
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r' Sv &Mi«^ r_ 9'>vA>u^ ' SUto Depiffaivnt refVittioilS deilTlllf 

pawporfi to CommimiBti. ^ r ^^ 

-TOTP crmi3»iir» «Mn*m ^ A . The Couit fight WM embodied to fowT ; 

THE SUPflEMg ^^mmT emerged bflU which made viryln* degrees of; 
from its oraeai with the 85Ui Congrets progrest but were all burled together 

In the Senate in the closing days. Two' 
relitlvety limited bllla would have re*^ 
vlved ati^te antl-sedltlon Uwa atmck 
down by the S^eve Nelson cas^, ind 
''clarified** the MaUoty decision on the 
power of Federal police to question 
suspects before arraignment The ma- 
jor assaults were contained in the Jen-^ 
ner-Butler, bill Bna HH a. - - -; ^ \ 

. SEN. WILLIAM e. JENNER dt^Ind.! 
introduced his blU in 1057 after the 
Court had handed down a series of de- 
cisions with titles such as Nelson, which 
held that the Federal Government had 
^jj— preempted' the field of 



Congreti 
>ith its powers Intact But it was a near 
' thing, as elose a^ ope of the Court's 94 

.decisions. ^' • . ! . ^ 

After three frantle days and nights of 
debate during the final week of the ses- 
sion^ the Senate kUled the whole pack- 
age of bills designed to curb or reverse 
the Coort But the close votes showed, 
the extent of antlConrt feeling which 
has spread tiurongh Congress durtnt 
' the last four years. 

The Jenner-Butler bill to restrict the 
Court*8 review power was killed by the 
slender margin of 4M1. A drastic anti- 
Court sUtes* rights bill known ar ^'^^ " 
which had passed the House 241-1 
pigeonholed by the Senate by just one 
vote,^4140. . 

THE CONGRESSIONAL atUck on 
the Court has been building up for four 
years. It started with Southern anger at 
the school segregation decision In 1954* 
It gained support during the last two 
years from conservative Hepublicans 
disturbed by decisions upholding indi- 
vidual rights in Communist cases. 

By this year, the coalltlofi was strong 
enough to pry bills out of committee 
and force floor action In both Qouses* 
They didn't have the votes to pass a bill» 
but they undoubtedly wlU try again 
neart year* 

In considerable part, the Court fight 
was an angry emotional outburst 
against decisions Congressmen didn't 
like. But there also was serious concern 
among some moderate members that 
the Court was going too far In various 
ways — that It was making law instead of 
simply interpreting It an4 was invadtog 
states' right*. 

CRITICISM OP the Supreme Court 
is nothing new. Most strong Presidents 
have quarreled with It Franklin D* 
HooseveU tHed tu^revamp its memb^« 
ship 21 years ago because the Court 
was killing his New Deal, But rarely 
has Congress gone so far. Only once, 
90 years ago, has Congress limited the 
Court's power. Congress acted Hien not 
as the result of a decision, but to pre- 
vent one. It feared that if the Court 
were permitted to rule on a certain case 
it might invalidate one of the Recon* 
struction Acts,, ' 

There have been some suggestions 
that even though the btUa f^led this 
year, the crltlelns might cause the 
Court to trim Its sails, at least try hard- 
er to avoid 54 decisions. That hasnt 
been apparent yet. While the Jenncr* 
Butler bill was awaiting Senate action 



'I- 



i- 



prosecuting 
subversion against the United States 
and that the states must say out; Wat- 
kins» which held that a congressional 
. committee must teU a witness the per* 
tinence of questions; Konlgsberg, which ^^^ 
. held that a state could not bar a lawyer- |i 
from practice solely for refusal to testl-^ * * 
fy about Communist affiliation. ♦ 
; Jenner told the Senate that these de-^ 
• cisions and others have "just about de- 
molished*' the Nation's defenses against 
Communist subversion. 

Bis proposed solution was a bill which 
would have stripped the Court of Its au- 
thority to review almost all cases In the 
seenrlty-snbverslon field. This wouldn't 
have reversed the declslans Jenner was 
upset abontt but It might have encoor* 
aged lower eonrta to do so* - 

The Justice Department, the Amer- 
ican Bar Association and a host of law 
school deans and leading lawyers pro- 
tested that the bill would create "legal ^ 
chaos" by removing the final appeal | 
which Vves the law uniformity. - 

Jenner's bill sailed through the Seor f- 
ate Internal Security Subcommittee but 
was changed in the parent Judiciary , 
Committee by Sen. John MarshaU I 
Butler tRMd.). Instead of cutting off . 
the Court's review power^ he suggested i 
changing existing laws to reverse the f 
effects of various decisions. S 

The Committee adopted most of I 
Butler's changes^ and when the bUl was I 
sent to the floor In May the only part of [ 
the Jenner bill left was the section ( 
taking from the Court Its power to re- . 
view cases involving lawyerp refused 
admbston to state practice. The Com- - 
mittee felt that stotes should be the 
flnal Judge ^ of who practiced in tMt^, 
eourts, Op^nenti said that this woQid 
permit states to bar Uwyc^ el any raee : 
or other special class. ^^ r [^ j 

With BuUer^s ehanieei, the hiU also^ 
would make congressional committees 
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'^U ylesdoni (tbut tbolldili _ 

' torlc power of courti to nl« on p««w 

itlnency); T«viv« 43 slite utUediU^ 

laws struck down hy the Nelson dec!*' 

, lion, end makft Communbt prosecutloik 

. easier by redeflntne Smith AH terxna 

^hlch the Court had read nantmty in 

the Yates eaie laat ye^ [^'^ /. 

The Senate Democratic lea^ecahip t«- 
fused to call up the Jeimer-BuUer bUl 
for debate. It sat on the Senate floor 
like a time bomb fbr luore than three 
months. ; / 

MEANWItlLE/ ON tho House vide 
Judiciary Chairman Emanuel Celler 
(D-N. Y.) was sitting on HR S, which as 
Its number Indicates was introduced 
early on the first day ol the 1997 ses- 
sion. The Jenner bUl took the hardest 
direct poke at the Court, but If the 
opponents* prophecies w«re correct, HR 
3 would have had more far-reaching 
effects* ; ' / 

HR 3 was introduced by Rep* Howard 
W* Smith <D-Va.K author of the Smith 
Act to prosecute subversion ag alnat the 
Federal Govemment The Court had 
struck down the state sedition laws in 
the Nelson case because it decided that 
Congress had intended to give the Fed- 
era! Goveniment exclusive Jurisdiction 
in the field by passing the Smith Act. 

Smithes bill said that no Act of Con- 
gress should be construed u pre* 
empting a field unless It speciQcally so 
states, or unless there Is such a con* 
filet between state and Federal laws 
that they etmnot stand together* 

Opponents said that the bill would 
curb the Court's role of interpreting 

V Acts of Congress, More Important, 
since the bill wad retroactive they 

4 feared that it might strike down or ftt 

*" least cause endless litigation over Fed- 
eral regulatory programs In areas 

[ where uniformity is essentiaL 

Congress rarely writes a specific pre- 
emptton clause Into a bilL, Had HR I 
become law, opponents aald. It might 
have undone 150 years of Federal reg* 
ulatlon hi every field and let the states 
set their own rules. Celler said It would 
''take us back to the Articles of Con* 
federation.** The Justice Department 
shuddered at the thought of the bill 
becoming law# j \ 

The Smith blU was fln4Uy blasted ^ 
past Celler to the House floor where 

** 1< WU jirWb«\,^A ^^M»**^ ■»•.» V-W*^ ^b&^^* TfV^ 

sent to the Senate. The Senate Judi- 
ciary Committee struck out the retro- 
active feature and sent it to the floor 
; where it tat beside the Jenncr-Butle^ 
^blll* . , V ;, '? j^ ■ V '■ ji . ^ . .:- ^ -^^ V- ^*r "- ^v 

!_ BOTH HOUSES were also consider *> 

'ing more limited i bills which simply 

would have revived the state sedition ' 

laws. Stil l another wu the Malluiy 1/111 
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providing that delay in aiTiljhiHAt 
, Alone would not bt ground! to inv«U-* 
;date a confession, ;,:;.; C-^ '^vV . * 
/Finally oi| the Tuesday before 
;^the Saturday night adjournment, Senr' 
'lite Majority Leader Lyndon B. John- 
- ■Qn;i<Aiied u*^ the Mallor* bill f^ de^' 
"^bate. tt was passed and Hut to confer ' 
ence with the House by n vote of 69^12. 
Jenner got his blU before the Senate 
Wednesday by offering It as an amend- | 
^ment to a minor bill which had been. \ 
made the pending busineia. 

The floor fight ualnat the Jenner^ t 
Butler bill was led by Sen. Thomas O. 
Hennings Jr. (D*Mo.) and Sen* John A. 
Carroll <D*Oolo.). Hennings said that 
the real purpose of the bUl was to "visit 
retribution upon the Supreme Court for ^ 
lome of its past decisions and to put a 1 
foottnthedoorinantlcijMitlonef fttfutv * 
attempts to strip the Conrt of its Jnrta^ \ 
diction whenever there is disagreement - 
with its decisions."* . ^ 

The Jenner blH was klUed, 4941/ on ^ 
a motion to table it, which means to 
postpone action Indefinitely* Hennings 
hinted. broadly that the liberals would 
launch a filibuster if the bUl wasn't set ; 
aside^ 

THE!f THE Nelson bill was ^u«hj 
" ip and Sen. John L. McCiellan iL#*Ark|^ 
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ateft, 



)ffered HR 3 as an amendment Ca 
>U's motion to table it was beat 
46^39, Johnson promptly forced the ^ 
Senate to adjourn overnight while he * 
tried to pull things together, ; 

After a daylong debate Thursday l 
and nimble work In the cloakrooms by 
Johnson, the Senate voted, 41-40, to 
kill HB 3 by sending it back to com- 
mittee. And since thev werji hnAirpd 
together, the Nelson bill went with k i 
But the last straw for the Court oppo- | 
nents was that even the Mallory blU f 
flopped in the closlflg minutes of the f 
session^ after it had been guided \ 
through conference and was repassed ^ 
by the House. CanvfimMa a point 6f ; 
order that the conferees. In trying to t 
define "reasonable/' had added new 
substance to the bill. The presiding % 
officer upheld him. The Mallory blU I 
and all the rest of them were dead. 
The Court fight was over for this year. 

HERE IS the 49 to 41 roll call by ' 
which the Senate on Aug. 20 killed the ; 
Jenner-Butler bill to curb and reverse ^ 
the Supreme Court The vote was on a' 
moUon to table the bUL ^^ -^ 

Democrats For— ^ '- t::^ )ij. 

LauKht (Ohio) 
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rj 






SepubUcani FoN^ii 




_ iji;:.. 



mw 



IZ 



Demoerftte Afmbtti-lC vV I 



Hill (Ala.) 
JsrdM IN. m' 



Ruiwinsi 

terai'^r 



n 



Barrett m,.„ 
f rjrttr (Ohio) 

CortTt fNeb.) 



Republicans Against—25 - 



talm»d(» 
Thurmond 



Hruiki*uKt) ' 



GoUwater I 
Hldcenl(> 



(Iowa) 



lv«i (N, yj 

Martfn (I 
Marth 

Potter \ma\:\ 

wnilam» (DoLt 
Young (N, D-J 



^y- 



h^ 



. Not Vothig— « ^ 

[lnnouf>cad h tavor of tabling: PavfW (R-MalnoK 
ftnrwwcad oppo»«d to tabling: Froor tD-D«U)j HotMt 



fLCD-Pla.); Srtiatherf (D-Flj,). 
rPo«rtian not anruMj^cAd: FJai 
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^ SEN. JOHN MARSHALL BUTLER 

» — ' '_j rewrote Jenner'i biU ^ 
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SEN. WILLIAM E, JENNER 



EEP, HOWARD W, SMITH ^ ^^ 
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W;c,?cm Dmjfcte ^, ^desirable" ^ the :| 

Lono FslaK " ' 
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The Rtate of Ark^'^^^aS'has 
not "dpft^d** til-* Supreme". 
Court of the United Ptat« bV 
closing the hlRh schools In 
Little Rock. Nor has the . 
State of Virginia commlttM 
any act of . •*deflance" by 
closinif 8choolsw .^ 

The PedTftl Gdvernment 
has not "d?tlcf^*' the States of 
Aikflnsa^ and Virpln'a by 
suD' 01 tin ^ p^^DS that wflc 
t^^Tv-'^h thf> ramts a m^ana 
of v-o--piTafi[ the public/ 
scJ^rjr'5. ^ . ," ', ■' ■ ' 

"E^r^ U acting within Its ^ 
own r m Mf^dtional orbit. The, " 
€X':*rJr« of iJ^gal right* to 
cont*>J5t, the validity of Stute 
Qr- '/pdpral action is not 
*'d-fiancf*/' \ ; 

The Federal Constitution 
itself penptts these legal 
procedures, / 

It is erroneously being 
preached that there Is only 
a "moral question" involved 
and that the States' of the 
South are disregarding It 
when They contest by legal 
mean^ the orders ^f a Fed- 
eral court requiring '^In- 
tegration" In the public 
schools As for "mojAl 
questions/* unfortunately 
the North has forgotten, bUt 
the South hasn^ that the 
very 14 th Amendment on 
which the present Supreme 
Court is basing its rulings 
was born In unmoral Ity and 
"ratified" In unmorallty. 

Although Abraham Lincoln 
had always held that the 
Southern States had never 
been out of the Union, Con- 
gress^fter his death and 

' , three years after the War 
Between the States was over 
—Insisted that the Southern 
States be excluded from rep- 
.resentation In the House and 
Senate. So when the 14th 
Amentiment was voted ■ on, 
there was no representation 
In either House from, many 

. States In the Union. ' - 
Also, when the State legl«-i 
latures In ^ the South-^^ubse- ' 

" quent to * the war— tatlfied 
the 13 th Amendment abolish- 
ing slavery but rejected th« / 
14th Amendment^ «a they <; 
had a rfght to do. Congress 
caused the legislatures to bto 

1 elected with most white .9oter« ^ 

"^ excluded, and then, with : 
Federal militaKy commanders- ' 

I iittin g^ alopg gl d e the preaid- 

f Ing ofQcers In the legislative 
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h^4 by Prer'ftce^^ors 

t sessions of the State leTWa- 
'. turea. "ratlflcallon** of the' ' 
14 th Amendmei^ was coiA* 
pelled. * : . ^ ^ -'' ' 

In case after caae the ' 
Supreme Court of the United ' 
states has always evaded .the ' 
Issue of whether the 14th 
Amendment was constitu- 
tionally "ratified**, and has 
satd that this U a 'DoUttoal 
question" and' not within its 
power to resolve. - ,^ 

Many people are saying 
thai all this Happened long 
ago and that it isn't leaslljle 
to turn the clocfc back noip. 
The present Supreme Court,- 
however. In Its 1954 decision, 
did turn the clock back 
58 years and nullified the 
"settled law" of the land on 
the question of "equal but 
separate" facilities which had 
be^ji upheld by some of the 
most eminent men who ever 
sat on the ht^h court, tnpiud- 
Ing Its greatest liberals. 

What is '^settled, law"? 
Abraham Lincoln deflned It 
as something that has been 
Initially decided by the Su- 
preme Court when the issue 
was first raised, and then 
affiL-med and reaffirmed in 
decision* for years after- 
wards, '; 

Thus, it Is "settled law" 
today that no State can 
be compelled to appropriate 
money gr^keep schools open 
or do any affirmative ,thln£. 
Just because the Federal Gov^. 
emment may want to see .It, 
done. The "settled" law on 
this point was pfdclaimed in 
a uecislon known as- Hopkins- 
vs. Clemson College, decided 
in 1911, when Justice Lamar! 
wrote in behalf of the court: 

"NO suit, therefore, can be 
maintained against a public 
officer which seeks to com- 
pel him to exercise the State's 
power of taxation: or to pay 
out its money in his posses^ 
sion on tt^e State's Dbllga* 
tions; or to execute a cpn* 
tract, or to do any affirmative 
act whl^h affects the Stated 
political or property rights.** 

But will this be accepted aa, 
"settled law" by the present 
Supreme Court of the United 
States la t^e Arkansas and ' 
Virginia cases? Cananythinc 
be considered "settlefl" when 
the highest court depart*. 
Jtrom legal pre^enti jmd 
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phllosopliy thai Itor-end V^,^ 
tlfles the means? ^ There^wa*-"' 
proohelic vision In* a faofibua ; 
di^s^nt by Justice BdmnrAWM 
White of the SttPt^^e CwtJ^ 
v/ho later became Chief Ai^ 
tice/aa he ifrifpjter-^* \;^^;^ ; \»! 

"Teach .iije. leW: H^ii i. 
setued Drinettrtea:^ mlsir.toe^ 
overthrown at any time^ and 
confusion and turmoil must 
ultimately^ result V ; / \ ' \ 

*1t the' perkanftncy' b'f Iti 
conr!u*=ion^ .^ t^. rfepend 
unon the : Vtorsphat' opinion! 
of, niose wtipjfrom t^qft, to 
time, rnay mfejt? W iti ineto- 
bershlp. it win uievitablybe- 
cotne^ a thpater/! of political 
strife, ahd It^^ action will be 
without coherenqe orionsist- 
cncy. : .'i^;, ' -i,- '^-^. -j 

"Break .down diis belief in. 
judicial continuity^ an^ let it.' 
be felt that cin ^^atxoniti^/. 
tutlonat questions' t^is court 
Is to depart from the settUd^ 
conclusions^ of its predeces* 
sors. and to drtennlne them' 
all according tp^ the mere ^ 
opinion of those who tempo* 
rarlly fiU Its bench, and our 
Cnnstitutlon will, Ip my 
,lud*Tment» be bereft of value, 
and become a most ganger* 
ous iKstniment to the rlgh^: 
ann liberies ^.thjtwoplf.? 

That solemn wamthg wi 
given in 1695. b^tpnhr iaj 

month the sanie ^^ftr^im -^^ T>T^priPni!n 

came from the chief justices NOT Kr/ ^KUBi/ 

of :ie States, who adopted %£r C£p 23 1958 

report, made ■ after an ex^" W^sh. Post and 
haustlve study by a com- titt,«*. u * i 

mlttee of chief JusUces of i i mes M erol 

the States. In which the re- wash* News 
cent decisions of the Supreme " WricK <;t«r jO-// 
Court of the United States ^^^^' ^^^^ ^^ 
were severely criticized, par- 
ticularly in the expansion ot 
the Uth Amendment The 
report, approved by the chlet 
Justices of three-quarters of 
the States of the Union. said: 
■' "If reasonable certainty 
and Ktabilftv do not attach to 
* written rnnstitutlon. Is it 
a constLtQtlOD or is It a 
aham? ; :: ■ ^ > , \ , i,v - •; _■» ■ *- ■ ■» ■ i. 
f "Thesa frequent differ«i* 
ces and occasional overrule 
Ings of prior decisions I9 
constitutioi^al cases cause uf 
grave concern as tq whether, 
individual ^lews at tq what 
is wise or desirable^ do ng^ 
^ncpnscioufl|7. ^-^verrlda \\f' 
more dispassionate consider^ 
ati9n of what Ms qr t« hbty 
^constitutlpnajhj warranted.*^^ 




N. Y. Herald 

Tribune 
N. Y. Journal- — 

American 

N. Y, Minor 

N, Y, Dally News 

N- Y, Times 

Dally Worker 

The Worker 

New Leader 



Date 









\t^^ 



^M 






r 






'^ 






*4 ■- ^*,'5^ ^y;*^ 






:^YV., 






.* 



■;h.:rX^ "^0. i^.^^^.t%^-^i^i 









'M 



"^ ^ 



V 



HiU. Highest Court 

Svl'ul. ^^"^ Wke to tbe 
Raleigh Klwunis Oub here Mon- 
day at the club's regultr lunch- 

W^lte?** " ''^ *'°**' ^ 
Moody told the group that in 
Dis opinion the district Federal 
court would hold the Pearsall 
irl constitattanal. He referred 
** ?.* U. S SSlipreme Court » « 
a "judicial ohgarr l iy m{ { |qu '^ 
'•duJl as democracy;; 
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I hope It i« not loo late to remark on how th ^gupmittf Cdurt 
^howed up when it met last week and listened to the arguments 
alwut postponing the opening of the Integrated schools In Little 
Rock, - " / ' " 

No matter lipw much the Confederate twins-jfeoyerriors Faubus 

iand Almond — may twist and turn and squirm in their evasive 
tactics, they will in the end come up against a Supreme Court which 
has given a sign to the nation and the wortd. The sign was that the 
court will not equivocate and will not yield, * 

AU the tricks of shutting the schools, holding plebiscites,' re- 
opening them as ''private" schools with state "donations," "assign- 
ments** on a Jim Crow pattei^n— all will be of no avaiL It is clear 
that the couiH; as constituted today is sophisticated enough to strip 
away the mask of hypocrisy that covers the true intent of the white 
supremacists^ and courageous enough to confront and defy the ugly 
visage of racial hatred. 

If there were any doubt of this hitherto, a reading of the ques- 
tions which the Justices put to the counsel for the Little Rock School 
Board at last week's hearing should dispel it, (Incidentally, I hope 
The New York Times will continue. to give verbatim coverage to 
these historic Supreme Court hearings. If nothing else gains en- 
trance to heaven for the publisher and editors of The *rimeS. this 
should do It.) . . '\ - . ' 

* * « 

One got from this particular session both a total portrait of the 
Supreme Court and a set of individual profiles as each of the 
Justices asked his questions or was silent, 

I start with Justice Frankfurter because he is easily the most 
controversial and dramatic member of the court, as well as the 
eldest. A number of the bright young men who have written r^ 
cently about the court have had fun with Frankfurter's way of 
treating the lawyers as if they were ba^k in his old Harvard Law 
School class as students. 

Statistically, Frankfurter is ahead of all his colleague* Iti the 
number of questions and comments he throws at the lawyers— «so 
much so that former Chief Justice VanderbUt of New Jersey used 
to advise young lawyers about what to do with the "Felix problem.'* 
aret no one can deny that it was Frankfurter, last week« who kept 
Vrlng questions showing up the role of Faubus Sn the whole Li 
Rock mess. He restated the argument of Blchard Butler* the Li 
llock School Board's lawyer, with the utmost clarity to sho< 
the board had been doing pretty well until the governor step] 
iv**li his mllltf% - l:i_^. _______^ . > -- ' - '■ ^ 
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^r' ' Justice Hugo Black Tiad irelatively few queBtlona^^most dellK^. 
^ately few, as if he were trying to contrast his restraint witJ| >.. 
ltankfurter*s loquacity. But when he did talk, as he did several', 
iknes, It was to say something sharp and stem, as in his questioning 
JlJoout Faubus* ''sovereignty law^ and Butler's attitude toward 1^ 
The remaining Roosevelt appointee* Justice WlDlam O* Doug* - 
las, ttsked no questions at all, thereby living up to his habitual 
charinesa In making comments In court. But there ire no lawyem'' 
who are ignorant of where X^uglas stands on almost every Issue v 
before the court or who have any doubt that he will express hit/ 
views in his written opinions with the same bree^ and^drastic 
lorthrightness that marks his whole public personality. £K}Uguis 
is a walker, a mountaineer, « world traveler, a prolific writer of - 
non-legal books — a man who lives with gusto and wants others 
to have A chance to iulXlli themselves, int heir own way. ' 

* * ♦ , r . 

Hie two Truman appointees still on the coort-^ustloe HmroUl 

Burton and Tom Clark — were hot silent in the questioning. One o£ 

the achievements of Chief Justice Warren Is to have managed to . 

Keep them both In team-harness along with Black and Douglas on 
f Issues where in the past they might have aired their disagreements. ' 
I They are both marginal men on the court Neither of them is 
[ brilliant, yet both keep the lawyers guessing on how they will vote* 
[ There remaUi the four Elsenhower appomtee& «iiBtice HarUa 

^ was active In the questioning, as befits a man whose grandfather 
I had been the lone dissenter In the original ^separate but equal** 
I cases of Piessy vs. Ferguson. The younger Harlan Is not the flre- 
; brand that his grandfather was and Is unlikely to bum his name 
^ Into constitutional history as the older num did. But he will be re- , 
/ membercd tor his recent opinion setting aside the convktloa of 
I Communists under the Smith Act 

I As for Justices Brennan and Whittaker— the youngest members 

I of the court, who had not been InvoT^ed In the original school de- 
l clslon, little was heard from them the other day. But judging 
^ from Brennan's courageous decision on the FBI files, and the 
* opinion by Whlttaker on denaturalization proceedings, they will 

make themselves heard in the long run. 

.*' * . * : ' 

I have left Earl Warren to the end^ partly because he ts the 

Chief Justice, partly because his role tn the whole integration 
controversy demands that he be discussed separately, . 

I In hts few yeai;s on the court, Warren has already shown 
himself one of the best Chief Justices in the court's history because 
of hts shrewd and firm way of holding hts colleagues together* 
But hts friendly manner Is deceptive, since It conceals a vein of 
iron. The Iron showed pretty clearly when poor Richard Butler 
talked of the postponing of integration as involving only "personal 
•od Intangible rights" for the Negro^chlldren^ and Warren drove, 
over the fleeting unfortunate phrase like a tank. It showed also 
when he wondered out loud whether the Negro youngsters' school 
days would be over before the postponement was. 

Warren is today the center of swirling and intense currents, 
of controversy. He will need all his coolness and resourcefuln^ 
end courage to ride out the storms still ahead, and so will l9s 
I % colleagues. I think they will hold together, even the prima donnls . 
f umong thenL It Is a great Supreme Court we have today^ and It 
I ns not less great because It has had to move into the vacuum If . 
I J|ea(^rfthtp ^hlch the Administration has le&^ 
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(The questitm, **h it a constitution or is it a a/iam?** 
irafl as&ed ait the Co/tferenoe of Srafe Chief Ju$tice$ in 
a report mpptoved /asi montA bx a vote oi 36 to 8. 
It severely critit^xed recent deciwma ot the Supreme 
Court oi the United States ^ ? ■ i^*^^/ 

When the Chiei Justices oi three quarters oi the 
States ot the Union declare that the present Suprente 
Court is overstepping its bounds, such a pronouno»- 
ment is we!! worth the attentmk o# die American people. 

Because of tfie Supreme Courfs ruling last week dis- 
regarding the Tenth Amendment to the Constitution, 
added signiBcance attaches to the following excerpts 
from the conclusions reached by the 36 Stmte Chief 
Justices. — David Lawrence^ Editor) _ 

We believe that in the fields with which we are con- 
cerned, and as to which we feel entitled to spea k, the 
S upreme Court too often has tended to adopt the roi e 
o f policy -maker without proper judicial restrain t. We " 
feel this is particularly the case in both of the great 
fields we have discussed — namely, the extent and ex" 
tension of the federal power, and the supervision of 
State action by the Supreme Court by virtue of the 
Fourteenth Amendment. In the light of the immense 
power of the Supreme Court and its practical non- 
reviewability in most instances no more important 
obligation rests upon it, in our view, than that 
of careful moderation in the exercise of its policy- 
making role, ■ ^ - 

We are not alone in our view that the Court, in many ' 
cases arising under the Fourteenth Amendment, has 
assumed what seem to us primarily legislative powers. 
See Judge Learned Hand on the Bill of lights. We 
do not believe that either the framers of the original 
Constitution or the possibly somewhat less gifted drafts- 
men of the Fourteenth Amendment ever contemplated 
that the Supreme Court would, or should, have the al- 
most unlimited policy-making powers which it now 
exercises. It is strange, indeed, to reflect that under a 
constitution which provides for a system of checks and 
balances and of distribution of power between national 
and State governments one branch of one government 
— ^the Supreme Court — should attain the immense, 
and in many respects, dominant, power which it now 
wields. . ^ . 

It has long been an American boast that we have a 
government of laws and not of men. We believe that 
any study of recent decisions of the Supreme Court 
will raise at least considerable doubt as to the validity 
of that boast ; * * 



We further find that the Court does not accord final- 
ity to its own determinations of constitutional que»* 
tions, or for that matter of others. We concede that a' 
slavish adherence to sfara decisis could at times have 
unfortunate consequences; but it seems strange that 
under a constitutional doctrine which requires all 
others to recogAixe the Supreme Court's rulings on 
constitutional questions as binding adjudications of' 
the meaning and application of the Constitution, the* 
Court itself has so frequently overturned its own de- 
cisions thereon, after the lapse of periods varying 
from one year to seventy*five, or even ninety-five 
years. ... 

The Constitution expressly sets up its own proce- 
dures for amendment, slow or cumbersome though they 
may be. If reasonable certainty and stability do not 
attach to a written constitution, is it a constitution or 
is it a sham? 

These frequent differences and occasional over- 
rulings of prior decisions in constitutional cases cause 
us grave concern as to whether individual views as 
to what is wise or desirable do not unconsciously over- 
ride a more dispassionate consideration of what it or 
is not constitutionally warranted. We believe that the 
latter is the correct approach, and we have no doubt 
that every member of the Supreme Court intends to 
adhere to that approach, and believes that he does so. 
But tp err is human, and even the Supreme Court is 
not divine, v 

It is our earnest hope which we respectfully express; 
that that great Court exercise to the full its power 
of judicial self-restraint by adhering firmly to its 
tremendous, strictly judicial powers and by eschewing, 
so far as possible, the exercise of essentially legislative 
powers when it is called upon to decide questions 
involving the validity of State action, whether it 
deems such action wise or unwiae, The value of our 
s ystem of federalism, and of local self-government in 
local matters which it embodies, should be ke pt 
firmly in mind , as we believe it was by those who 
framed our Constitution. ... 

Surely > it is no less incumbent u pon Jthc Supreme 
Court on its part, to be equally restrained and to be 
as sure as is humanly possible that it is adhering to 
the fundamentals of the Constitution with regard to 
the distribution of powers and the separation of pow- 
^ers, and with regard to the limitations of judicial power 
which are implicit in such separation and distribution, 
and that it is not merely giving effect to what it may 
deem desirable. ^ 
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Atty* Gcit Rogers says evtry pri- 
vate citiaen 'Vho owes allegiance 
to the United States** has the duty 
to obey the constitution as H is 
interpreted by the supreme court 

Thc specific clause of the con- 
stitution to which this unimpeach- 
able generality supposedly refers, 
reads: 

"No itate shah mak« or enfcwct 
tmy law which shall abridge the priv- 
Ueges or Immunities oC dtiz^u of tht 
United State*, nor ghall any state de- 
prive any person ti lile, Hbeitf or 
proper^ without due ptocew of law, 
nor. ijeny to any persco within Iti 
jurisdictiOfi the equal protection of the 
iawE." 

This k ki the constitution by 
Tirtue of force- Tet with all the 
powers that existed to put this, or 
anything else, therein; and with 
all the fanaticism, hate and venge- 
fulness that then raged, this 
amendment was NOT made to 
read: 7^., /■ - , -^z ^- \:""; :\ /.' 

♦*No ttate »han maXe or enforce . 
any law for segregatioii by oolor in 
public schools or eJsewhere, or which* 
shaU abridge the privileges or immu- 
nities of citi^eni ... nor deny to any ■^- 
person within its lurisdiction tht 
equal protection of me laws, <r i** 
lief ftt>m any sense of lOclotegieBl or 

EsychologlcaS inferiority asserted by 
im or Oft hit bchalt/' 

Many segregationists* perhaps 
all, feel they are ob«;ying (we •ui>* 
pose Mr. Bogers really mean^ 
"honoring'*) the constitution as.lt'^ 
was, and still stands written; and 
many whn nre not segregationists 



\ 



taif.j^,,;;;^>*-v^.r.r. 

If they do not honor & clause of 
the constitution as written by the 
court (what amounts, In their eyee, 
to a **Twenty-Thlrd Amendment") » 
It is not in disrespect to the United 
States, the constitution, or the su- 
preme court as an institution and 
as a f^^bol of the judicial branch. 

When Mr. Rogers speaks of the 
founding fathers, he should recall 
how they expressed themselves (In 
the constitutional convention) on 
the subject of the supreme court 
as "judges of policy of public meas- 
ures," as distinguished from duties 
and rights relative to "exposition 
of laws, which Involves the power 
erf deciding on constitutionality.** 

The>^^stitution as interpreted 
by th e^preme court^ w ith appli- 
cation to a state law; and the coii- 
stitutlon as rewritten by the couii 
to express a public policy, or sup- 
posed policy, or to hiitiate one, can 
be quite different things. The dis- 
tinction sometimes can be found In j 
the nature, language, premises and 
logic of a controversial decision— 
either internally, or against the 
backgrounds <rf faitent, past decl^^ 
jlons, established Judicial prtnci*^ 
pl«i, etf.^ Many able lawyer^ 
whose "allegiance to the Uxatefl ? 
^tates" is unquestionable, and Will J 
remain have found this riifltirlftii^ 



would say tht^same jro ^^&J^ segrs^tlon^ decision. 
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WLy theSunremk.Coiirt's 
Rulings Are *Lawof Land' 



. „ WASHINOTON, 

In the course V hia recentljConstltution Week" proclama- 
tlott Gov, J, lindsaVAlmond fcror^m Vlrgtariwirto ''restudy 
toe concepts of our\iiKlainental law totJnfend that each 
of tu rededlcate ourselves to the vital prtaclples of govemmentT 
upon which this nation wat founded.** ( 

This iB a good Mea for eveiylxxly, not 
Just Virginians. 

Cne reuon it 10 a good iqea la ' that 
In the matter of non-discrliplnat^ In the 
use of public facUitles^transporUtfon* 
parks, playgrounds, public schools— there 
are ConstltutloneJ principles V^ch iiieed 
to be better understood* ;. . 

It has been tour Tears now since the i 
Supreme Court handed down Uie school f 
Integration decision. Until Attorney Oen- fj 
eral William Rogers spoke out last week f 
I do not recall that any high Administration ^ 
ofBclal had come forward ,with a full- ' 
length support of the role «f the Court ' 
and a reasoned appeal to cany out its ' 
mandates. 1^ ^ 

This has be^ a serious laific^dcause it 
has left the field almost entirely to. those whose iiim has 
been to confuse the issue. Por example, the' attorney for the ' 
UtUe Kock School Board arRued^unsuccessfiiUy— that the 
Supreme Court should delay resumption of integration tliere 
because the statements of Gov. Faubus as to what Was and 
was not the law had ''confused"^ 
the people of ^rkansaa. 

All this makes it useful, in- 
deed, to restudy the principles! 

ftTi*f Tw«vis1ftn« ftf thA r?nrtftHfii-l„.. 

tion and to examine some ques-| I j^feinding on every unit of ' gov- 




Dnunmond 



f 



tions toe answers to which may 
have become obscured. 

QUESTIONERS a Supreme 
Court decision lav>? 

ANSW£R— The United States 

I Constitution is "the supreme 
law of the land." Those are 
toe words of toe Constitution. 
When toere is a dispute over 
Whetoer any law or any action, 
state or Federal, violates toe 
CoDstltution, the Supreme Court 
Is the final arbiter. The Supreme 
Court does not pass laws but 
no law can be contrary to the 
Constitution ..^und the court 

I^lna^ly determines when the; 
Constitution has been violated., 
It has determined unanimously 
that separate schools are not 
to be forced upon any groui^ 
nf citizen s, in th is instanc e, 
ii^]li'i} uuizens. ., -': :\ 



ft 



i llernment to which tt applitjs, 

F iJThe Supreme Court can n |e 

! iftn act of Congress imconstit 

^onal and hAs many tlmi 

It can, decide that an act 

the President is unconstitu-j 

tional and did so when Pr^*| 

dent Truman seized toe sted 

mills. It can decide that state 

and local laws are unconstltiw 

titmal and ha& done so several 

: times in cases of segregated 

transportation, playgrounds and 

•chools* 

QUEsnON^By what authari 

^ ity doe$ the court exercise thii 

powerf 

"WSwHM^^-By the' 

* ' T 




mthm 
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mi ihi rrnirrittflTnn 
CongresiL 1 c v " .,v^; 

Hlft OoiUtitutloa plaCM su- 
preme judicial authority in 
Federal judlfia?? ly^d Mm 
role of toe Supreme 'court ww 
recognized by Congress in its 
first JudiciaiTv Act Of 1789 
passed* as Attomef Oeneral 
Rogers points out^ at A time 
when the f ramers of the Com'- 
stltutlon were among toe moat 
prominent members of Con^ 
gress. inli uX specifically 
affirms toe ai|thorlty ol the 
court to determine when state 
law violates toe Constitution. 

QuMSTiON^U au opposiiicn 
to the Supreme Court UltgM i 

ANSWEtL'-^Ot course nfft 
Criticism of Supreme Court 
decisions is perfectly proper, 
perfectly leg|J, It is only 
refusal to obey toe courts which 
is Improper and lllegat' For 
example. It is Illegal to refuse 
to obey a court order to admit 
an applicant to thp public 
schools on grounds of race. It 
la leg&l— ^Lithough more . ftnd 
more people are having second 
thoughts on toe wisdom of this 
actlonr— for a state to close its 
schools to avoid integrattoL 
The Constitutional recourse 
from: a Supreme Court decision 
is to work to aniend toe.Con< 
stitutioJL t ^ f. 

<iUESTiON -* Do Supreme 
Court dJsdstoni againtt com- 
pulsory segregate public facU' 
ities rest on, racial eauaUtyt - 

ANS WER—iTie^ssue of racial 
equality is Irreievfcnt. The de-^ 
clsion rests on toe concept of 
equality of citizenship* 
©iPWJV. 7, Herald Tribune Inc. 
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of Ifie Suprehie cimrt of lii- 
; d laimj iay come forwarj With 
B noviftl solution to thfc con- 
troversy that has arisen as a 
result of recent decisions of 
the Supreme Court of the 
United stat*s,^ ^* 

The Indiana jurist, who 
has served a term as chief 
Justice under ^ the rotating 
system in tpdlana* was re- 
sponsit^le for the resolution, 
pr^ented a yeai- ago at the 
Conference of State Chief 
Justices, which resulted in a 
comprehensive report ap- 
proved last month by 36 of 
the State Chief Justices, crlt- 
iclzhxg decisions of the Na- 
tion's highest court. He rec- 
ommends now that there 
should be a new court set iii> 
by constitutional amendment 
ch would be ]mown as the 

lourt of Constitutional Defi- 

mmry-^^^ — ' ' — -" 



i 






^ 
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letter to tHis corre- 
spondent. Judge Arterbum 
presents a plan which, if It 
had been In effect In 1954, 
would have prevented the 
present dispute on the legali- 
ties gf the segregation-ijite- 
gratlon question from de- 
veloplhs; at all. His letter 
makes no mentlop of this 
is^ue but to confined solely 
te jocent reversals of Its own 
rulings by the Supreme Court 
of the United States in cases 
concerning Federal-State re- 
lationships, 

"Not , only lawyers, but, 
thinking laymen all over the 
Nation," writes Judge Arter- 
bum, "are disturbed by the 
tendency to regard the Indi- 
vidual philosophy of ti>e 
judges of the United Stat^ 
Supreme Court as the 'law 
of the landVand i^ aubstltute 
for stable and fixed princfpleg 
Of construction and Interpw- 
tatlon pf the. ConstttutlOQ. 
When. Ipng-establlshed ded- 
Blons and precedent are over- 
turned^ ^ we lawyeii and 
judges find ourselv^ In an 
uncharted sea with nothing 
to guide us, subject to the 
vag^es of a dislocated com- 
pass.. ./ - ^ / 

"The framers of our Oon- 
BtltutlQn did ^6t conceive of 
the organic structure of our 
Qo fim i u Mi as ^ piece of 



putty that ooul4 be molded 
and shaped u times changed 
until it no longer resem^ed 
the original framework. Ttiey 
felt they were building a 
structure of soUd permanency 
with the opportumtT to re- 
model or make additions 
-through the amending clause 
only, ITiere has, however, de- 
veloped in this counti7 ft 
legal theory that the Con- 
stitution should be stretched 
to meet any contingency re-^ 
suiting from changes in eco^ 
nomlc and social progress. 
Those groups use the catch- 
phrases and cliche&of a *liv- 
Ing Instrument/ *SErowtag with 
the times/ TTie framers of 
the Constitution would have 
made provisions' for such 
'stretching' if they had in- 
tended the Constitutltm to be 
altered other than, throujih 
the amending clause. * ,.. 
/ "The United States Con- 
stitution does say the 'Con- 
stitution and the laws oX the 
United States which shall be 
made in pursuance thereof; 
and all Beatles . * . shall t>e 
th* supreme law of the land; 
aim the Judges in every State 
shall be bound thereby , , ,» 
"It does not say tbe deci- 
sions of the United States 
Supreme Court on such ques- 
tions shall be the supren^e 
law of the land. The exer- 
d^ of B\fch a power is one 
Ufiurped by the court and. In 
effect, gives to the Judiciary 
a veto power over the acts 
and functions of all other 
departments and agencies of 
the Oovernment. , Although 
the right to be the final 
arbiter (^ what the Consti- 
tution means is without any 
expressed grant in the Con- 
stltution» it Is. nevertheless, 
a, constitutional principle 
now so firmly Imbedded in 
our legal and political thlnk- 
fng . that its permanency 
cannot at this time be seri- 
ously questioned, regardless 
of its merits, I do not mean 
to intimate tbftt' I feel the 
principle should be eliminated 
or is without merit. My com- 
ment Is that It is time that 
we gave consideration to the 
means and methods by which 
the perversion of this prlncl* , 
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pla miy be moperty ^lackad 
and hM witbin res8onaU#M 
bounds. ^ y^ :, <*^ 

^^'Ji dedslofi of theBiyreme 

Cjuul which for the flrsi < 
nine defines -and Interrnreta 
the Constitution becomes for 
all purposes a part of tti$^ 
Constitution a« if , written V 
therein. Any attempt to ^ 
change such a meaning by * 
the' United States Supremi^l 
Court thereaf^ has the ' 
same effect as amending the - 
ConstltutJofi, although not 
done in the method and man* '! 
ner provided in the Constitu- 
tion. I contend that thtf 
United States Supreme Court 
has usurped a right to amend 
the Constitution by changing 
its established interpretation 
and^this Is done in violation 
of the constitutional provi^ 
slon for amending the sam« 
set up for the protection of 
the States and the citizens 
thereof. Something more 
than Mewing with alarm* Is 
needed in this crlMs since, 
stable constitutional govern- 1 
ment Is Imperilled." , I 
' Judge Arterbum feels that r%rf\ rt 
the membership of such a ffCu* Oi 
new court should consist of 
a Judge or former Judge . 
a United States court, a mem< ^^_^ 

ber Or former ihember of NOT PPVv^rT*'*^ 
Congress* a Governor or for-/i^7 ci-iT ^^^D 

mer Governor of a State, a *0/ btP 26 J9Sfl 
Judge or former Judge of the 
highest court of aPi^Uate . 
Jurisdiction of a State, and ** 
one person , who; within 10 
years, has not held any ofllce 
in the Federal or any State 
government and who would 
be chosen by f majority vote 
of the other members and 
be made <:hlef Justice of the 
court. , * ' , 

The assumption is that this 
would afford an opportunity 
for a person o! outstanding 
legal ability to be chosen. The 
procedure would be that, 
when a question of Interpret 
tatlon or meaning of the Con* 
stttutlbn arose, the *'Court of . 
Constitutional Deflmtlpn'* • 
would determine the proper 
meaning and certify its opin* ' 
ion tc^ the United SUtes 6u« ' 
preme Court, which would , 
then incorporate the oplnioa^ 
within its own ruling anl de<*t 
clde the case in accordance^ 
with the interpretation givtioi 
by the special court. ' '^ 
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INTEkVIBW WITH GOl^ ilSoNO '^^: :^^^ , 

Is Court SuBromo? Uni^ 
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preme Court, is not supreme,^ 



The man speaking:, bis: 
hands folded on his long: 
oak office table, his tone 
that of urgently wanting 
to coriviiiee, wa^ J. Lind- 
say Ataiond Jr,, Governor 
of Virginia* / i 

"The Constitution says *this 
Constitution and the laws of 

4Ka tt*«:*-^^ c**'^*.^^ ...i-t-.L -.L._tT- 
U.IC ^^iiLkvt^u oLai,^;^ wiucii SiiictU 

be made in persuance there- 
of/ shall be supreme, Ttvere's 
a big difference/'^ ^ 

REOatEEf . ' 

"But iRn/t ,the^ coisrt the 
referee of what tiie Constltu- 
tion Vys?" asK^ one of two 
reporters at a private inter 
view. 



With nrgency, a finger 

strue and apply, not to 
amend. .^ . , , 

**We're deeply convinced of 
'. our constitutional argument. 
j The 14th amendment was 
I NOT intc-nded to apply to 
I schools," * 

"Are you gaylng as a prln^ 

clple of government that 

J w h e w th > court makes a rul- 

^ \lng_ which Jaj^grayelywrong 
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government) h ave p o w e r, 
maybe enough "tu ViVltn It 
4own •ur Uirokte^* ^ , 
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.1 •*niey wont elect officials 

1 who aOow integration. Hieir 

juries wouldn't convict me if 

I violated compulsory school 

attendance laws. You would 

hnV^k 1^1114^ t^&ilA t^mA ^t«n^«wul« 

ol parents who would say 

"You see; if we say'wift'U 
try it— if we say integration 
is the law of the land— we 
cHn coiil^n'i- Ha If ir 
areas. 






"The only way. to settle 
this is by a new constitution- 
al amendm^t** i - 

TBAGEnir ' ': ' ■ : "^ % ■ 

- EarUer ye^erday the ^ov* 
emor told a press conference 
"the supreme tragedy is that 
poor people, white and color- 
OMn '^ir' «d, need public education and 

_^!^fi^^- may be without iV* He said 

the people have V basic right P*« has "no timetable" for re- 
not to follow it?" w A^ |opening schools. 

I * When aU history sh<*C^lt ^^ ^ office "VirglnU can 
is wrong . . > they don't have hold the line if It has the SMto- 
[to accept it ;Ci^*^^ °^ ^^f people." , \ f^ 

FEEIJNG fX Then^ a statement he has 

^ made before — "It is a gues- 

miere are areas where tion of authority versus 

people feel very strongly. It power. They (the Federal 
would be generations " ' 
they would jpp^i 
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tsurping CourU 

It wu refreihinf to retd 
-The Hlghett L«w^ m ao Aly. 
•nd logically written hf John 
r Satterlee In your Inue of v 
Sept 25,. . >:.^ -\ ?^r i 

If the iloctrine of Atft>rney \ 

General/ Rogen •'Reaittance | 

to Court apella anarchy" be | 

accepted aa t truth, then .4^ t 

X ask^^ere doea the power £ 

of ou rBupreme. Court diifer if; 

from thit of the Russian | 

KremUnT Xa It not true that t 

even our Justices have differed 
from each other frequently? 

Has not the present Court 
resisted previoua Courts when 
they reversed existing do* 
cisionsT Thi* being true, sure- 
ly Mr. Rogers would not con* 
elude that the present Su- '' 
preme Court ia composed of i 
anarchists. \ ' 1 

Governlnt power 'comes | 
from the majority consent of * 
the governed. When any court i 
usurps power from Its own [ 
power rather than from the ? 
congressional representatives J 
of the people, that court looeea 
the confidence and^pport of 
the governed ^^^ 
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n^Xourt Closes' the 

, o. .- - 

YHE Supreme Co urt has removed tlife 
last^ Itihl suspicion that it might 
relent on integration ; or that it might 
countenance any of the various schemes 
for **getting around" its rulings. 

It not only rejected t^e anti-integra- 
tjon maneuvers of Arkansas but tele- 
graphed its punches to other states 
which are sinvilarly inclined. ''Deliberate 
speed" permits time allowances for me- 
chanical arraffigements^ but admits no 
delays merely to satisfy the antagonistic 
sentiments of the communities involved. 

Other ways to avoid admission of 
Negroes to the schools doubtlessly will 
be tried but legally, on the basis of this 
decision^ they are doomed to fail. 

Even more importantly, the court 
dealt h^d-on with the question raised 
by Gov. Faubus as to* whether the opin- 
ions of the Supreme Court are the **law^ 
of the land" which the Governor and the 
citizens of Arkansas are bound to obey. ' 

In this connection it cited Article VI 
of the Constitution which says that 
**This Co;istitution . . . shall be the au- 
prenfie law of the land and the judges 
in every state shall be bound thereby, 
anything in the constitution or laws of 
any state to the contrary notwithstand- 
ing." -v^ ' 

It points out that Arkansas officials 
including the governor are sworn ta 
support the Federal Constitution and^ in 
effect, holds them Jn violation of that 



Doot 



--t > , 



Also cited is the opinion of Chief Jus- 
tice John Marshall, speaking for tKe 
unanimous court in' 1803: "It is em- 
phatically the province and duty of the 
judicial department to say. what the law 
is.** That principle has, as the court 
observed yesterday, "been respected by 
this cotnt ^d the country as a penna* 
nent and indispensable feature of our 
constitutional system," for the last cen- 
tury and a half. ' ' 

t)oubt is justified that those who^ 
have questioned Supreme Court author- 
ity ever intended anything beyond a 
delaying action. Without a judicial sys- 
tem acting as "referee!' of domestic 
differences, orderly government would 
not be possible. . v 

I The Question remains: How is the 
I court to enforce its orders? This prob- 
lem has arisen only rarely in our history. 
When state authorities default on or 
defy a Supreme CoOrt order, enforce- 
ment is an obligation of the executive 
branch of Government— the President. 
He obviously intends to fulfill that obli- 
gation holding, correctly in our opinion, 
that he has no legal .alternative. 

It is to be hoped that j:'esisting state 
officials will now be able "to say to their 
people that they have exhausted all legal 
recourse^ that they must how accept 
^the validity of the decision and try to 
live with it^ fo a government based on 
respect for law it should be possible to 
work out of this situation without fur- 
ther resort either to violence or the use 
of troops, r _ 
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rH^Suprem« Court has removed the last^ 
at suspicion that* It might relent on Inte- 
_ ^tt\|n; or that It might countenance any ot 
the varlouji plana for gettdna around ita rul^ 
Ings, 

j It not only rejected the anU^lntegratlon ma- 

meauvers of Arkansas but telegraphed its 

-•punches to other states which are similarly 

* Inclined- ''DeUberate speed'* permits time al- 

but 



X lowaaces for ' mechanical arrangements^ 
admits no delays to saUsfy the opposition t>f 1^^;;^-^^ w^/^^manent 
the communities Involved. rr' ^ 



■\ Tf y)tnt< out thai Arfcansaa ofticiais includ 
Ing the governor are sworn to support 
Federal O^nfltltution and, In effect* holds thed 
In violation of that oath, { 

Mao cited Is the opinion of Chief Justl^ 
John Marshall speaklnf for the unanlmoos 
court In lfl03; 

It Is emphattcaUy the prorlnee and dnty 
of the Judicial Department to say what the 

Uw la.- j 

That principle has, the Court bbserved yes- ' 
terday," been respected by this Court and the 
and indispensable 



I -"lilTlZrZ av^Sdadmis^on d Negroes \Urc!n^ry"Z^ST^^'^' *'"*"''^ '" "'^ 
" to the schools doubtlessly wUl be tried but le- P"^ ''^"^"^ *"** » ^'* 



' gaily, \m the basis of this decision and ss long 

" as the Supreme Court Is composed of a ma* 

'^ Jority with the present view, they seem doomed 

t to fail. 

I ' > • • , 

J The Court dealt head-on with the question 

.raised by Governor Paubus as to Ti?hether the 

^opinions of the Supreme Court are the law 

^of the land,^hlch the governor and 'the citi* 

aens of Arkansas are bound to obey. 
In this connecUon it cited Article Six of 

the Constitution which says that 



The quesUoTi remains: t .. 7' ^"' 
How Is the Court to enforce Ite orders? Tills 
problem has arisen only rarely Is ovr hlaotry* 
»When state authorities default on or defy % 
upreme Court order, enforcement Is an obll* 
gation oi tne executive branch of govemmeot 
—the President He obviously intends to db so 
In this Instance, holding that be has no legal 
alternative* * 

It Is to be hoped that resisting state offi- 
cials will now* be able ta say , to their people 



-This ConsUtoUon . ; , shall be the sn- ^^^ ^^^^ ^^\^ exhausted aU legal recourse, 
pfeme law of the land and the hidffes In every l^f .^^«y *"^t now accept the validity of the 
sfite shall be bound thereby, anything In the \^^^^}on and try tt> live with it In a goyer-^ 

Institution or laws of any state^io the con- 
notwithstanding*** 
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ment based on respect for law it should 
Ipossible to work out of this situation wlthoij 
Tiirth^r rcsoft either to violence or tl^ use 
1 troops. 
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down «n opinionr conflnniitr 

Ite nlling of September 12 on the 

I little Rock gchool gituation* In other 

I words, it decided how it wm goinz to 

I rule,' w)d then searched for reaaoiu 
! ta justify the 4«tion. 

i From what has Wn published of 
the 17-pafire opinion, it appears the 
Supreme Warren Court apent con-^ 
sJderabJe time settinjf itself up as the 
^'supreme lavij of the land." Since it 
has taken it upon itself to change in- 
tcrpreation of JawS to meet chang^nj 
«Qcioiofirical conditions, and has de- 
ckred itaeJf the supreme lawmaki" 
ci the land; Congreas had bett^ 
plotect itself. Conjrress has prev 

^ously felt it ihould J^jrislate to meet 
chan^inflr conditions.^but since the 
Court now says it can do the job, and 

: ia getting: away with it Congress is 

* in dire danger of loss of all power. 

I I In the opinion, read by Earl War- 
llren,. groundwork is apparently laid 
jto try to remove state officials from 

lofRce. This sounds unusual, but the 
j Court must have hsfi tomething like 
: this in mind when it said that no 
1 state official **c«n war against the 
Constitution (as interpreted by the 
! Court) without violating his under- 
; taking to support it/' . 

This can be construed as notl 
Irtps than a warning of further a 
aotion — or an invitation to somt 
toVtart proceeding to oust all Soi*,i- 
errt .officials opposing the Courtis 
stand on integration. 




! - f'nri^ermore, -tf-Vey^part of the 

optaifla^Is to lhak>»«y aa!nt!tR» 

^betwee? schools, U./ private and 

TftihUt. One cannot h^UevM the Court 

Wto arttt-ely careleaa'in this respect, 

for sue* carelessness would be Jnex- 

cusablV especially since tiU Court 

had very mUch in mind the private 

achooHssue raised , In Uttll Rock. \ 

J In other worda, the Court has now 

tone much futher than even i^ fond- 

fest supporters probably wbhed. By 

Choice of ^words here the^feupreme 




g)urt haa assumed jurisdfction over 
efirolment policies of private as. well 
as public Schools, 

I Ks a realist, one can 'only »y lh|t 
fcslof now the Court has set itsflf 
fup|ft« the.Constiti/tion. fi 
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par Hears High Courh 
Assailed and Defehdea 




Bt GEORGE L. WALKER 

staff C0rrcipoind«nt, The Detroit Newi ivt.^k i. 

^PAvn TJATJinc A* Tl W*^*t brought the nUt, 
GRAND RAPIDS, Oct, 1, justices to their feet was th 



-Strong criticism of the ''T!^''^^^S!i^'^^^^^^^ 
V.S^^^Sm^eS:^mLec^oe^ feafci^nf^J^^Jr^^^^ "^^n-t on his feet. 



here today as 1,500 lawyers fp^rj^and m the U.S. Supreme 

gathered for 'the 23rd an- ( ^°^;:p„„„,, „, 
nual convention of the Stati 



By of Michigan . 



I ijAt the same time, a mem 
ojftlhe Michigan Supreme Co 






own to discussion. Justice 
G^rge Edward* of the Mich] 
wa» one 



judicial acM- 

vism. " he said, argue that the 

court cannot escape politics — 

therefore Us political power 

ishould be used for wholesome i 

[social purposes. ; 

ujiLne iviiiJiugan supreme i^ourxj 

jufced revision of the | state's! HITS MEANS, NOT RESULT I 
judicial system to grease thel Prof Kurland said he does I 
wheels of justice and ease thejnot regret the rise of lhis>44-; 
jburden of the states highest? losophy because of its resultsTi 
i*^"rt. I'for by and large I would likef 

Supreme Court Justice Talbof to see achieved by proper 
Smith, Ann Arbor Democrat! means the results which the i] 
said the state needs appellate i judicial activists have achieved 
courts ranking between th^ by improper ones." 
Circuit Court and the Michigarf| "I disapprove," he explained. 
Supreme Court. I j "because I believe that such 

Michigan is the only state ooljudicial activism is subversive 
its size which does not have: ] of *>ur constitutional system 

' and can lead to destruction. 
''Judicial activism is subver- 
sive, first, because it replaces 
a representative 1 e g 1 :i 1 a t ure 
with a group who are neither 
,, ,^ ,. ^ . : representative nor responsible 

Under the present system of to anyone but themselves, 
direct appeal to the Supreme ' 
Court, Smith declared, a man 
convicted of a crime must first 



'* find Mr. Kurland'* use of 

th» word 'subversive' as applied 

to the U. S. Supreme Court is 

an unhappy one," he said. "It 

seetns to me that the general 

charge without applying U to 

pecific cases Is unfortunate.*' 

Prof. Kurland replied that he 

as not suggesting there was 

ny affiliation between the court 

[nd totalitarian groups, but he" 

ed the word **subversive" in 

e sense of "undermining." 

The two other members of 

eri State Supreme Court wh 

e up in defense of th 

i| Supreme Court 

es Eugene T. 

as M. Kavanagh 



appellate courts— which Smith 
said, makes it "woefuU* lack- 
ing" in the administration of 
Justice. ■; 

MUST ASK LEAVE 



court for leave 



ask thevhigh 
to appeal. 

Appellate courts would be re- 
quired to take his appeal direct 
ly and thus ease the burden of 
preliminary decisions on the* 
state's highest court, he said. 

Smith made his remarks be* 
fore a meeting of the Michigan 
Conference of Bar Officers/ 
which earlier heard a Unlver-! 
sity of Chicago law school pro- J 
fessor describe the US. Su- i 
pre me Court as "subversive." * 

3 DEFEND HIGH COURT ; 

The words were hardly o- 
of the professor's mouth whel 
liree Democratic members 
tbe Michigan Supreme Cour_ 
yelf the object of recent crit' 
t|sm, rose in defense of the na 
iron's highest court. 



UNDERMINES FAITH 

^'It Is subversive because U 

^. undermines the public faith in 

y the objectivity and detachment 

I of the court, without which the 

court will be reduced to an im- 

I potent body . * . 

"And finally, I find it sub- 
versive because the exercise of 
sutti naked power invites a re- 
pll in kind from those on whose 
doliain the court is infringing." 
When the meeting of some 
»" 1 



50^ bar officials was thrown 




) Glos Ludowy 

The WorKof 
) The Daily Worker 
) Narodna Vo!ya 
) Romar^ui Amsncan 
) Piftsbu^S't Cojrier 
} rVcri-.n Chronicle 
) D:try;i F:e5? Press 
)^ Do'r(':t Nev/s 
) D-:::: Tir^s 
) KzU'.gan D3:)y 
j WdVnc Collegian 
) — 

r.Afiimn X ^ 
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High Court Files^UefensiyeBnef] 



J^ffi 31JPRE3ME COURT i s sticking 
firmly by its ruling agalnstradally seg- 
regated fichools^ but tiie justices are not 
bUthply ignoring charges that they are 
perverting the Constitution and abusing 
judicial power. - 

The long statement issued last Mon- 
-day by the court was much more than 

explanation of the Little Kock school 
fedsion. It was an elaborate defense of 
ie judida] department's prerogative^. 

The court is aware that it has critics 
aer than the opponents of school inte- 
gration, and it has seen fit to offer 'the 
general public a brief in its own behalf. 
It is publicly appealing for support 

Defending m^ theory that it is the 
proper Interpreter of the Constitution, 
the court cited John Marshall's dictum 
that it IS "emphatically the province and 
Ifluty of the "judicial d^artment to say 

i^hjat ^e .laiv, is.? Axid it pointed . out 
lat thisAeory has prevailed since 1803. 
In response to the charge that it hhB 
iolated state sovereignty^ the court cited 



Article VI of the ConBtitution wjiteh aoyi 
that tews and treaties ntade imdcr the 
Constitution "shall be the supreme law J 
of the land, and the judges in every sttfte, 
shall be bound ihereby, anything in the 
constitution or laws of any state to the 
contrary notwithstanding.^' 

While defending the prerogatives Ttf 
the judiciary as on^ of tfie three 
branches of the goverhment the court 
offers in justification of its sdiool mixing 
decision the fact that the three justices 
who have been appointed since that mo- 
mentous decision approve the ruling. In 
effect, it says to its critics, "You are 
questioning the wisdom of not only the 
nine present members of the court but 
of three retired justices.'* ; - 

The Supreme Court apparently be- 
Jieves that those who are criticizing and 
defying it are menacing tbe fundamental 
structure oif the government. Speakmg 
for the judiciary, it has asked the public! 
at large to study its defensive brief and! 
give a decision in its favor. I 
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"Dallas TiMea Herald" 
Dallas, Texas, /-^'A-i 

Felix R* HcKnight, 
Executive Editor 
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Deputy Attorney General Calls On 

To Guard Court From Reckless Criticism 




Tb« Deputy Attorney 0«n*^ito either frustrmte that order; 

eral of the United BUtc» or stand ftiide whUe the orderi 

Thursday called on lawyers to ^ Jr^^^f*^' .. ^ , 

n^At^f fKjL/Qiinr^m* pftiirt ^he deputy attorney general 

protect theK Supreme Cour^ deplored formation of a na- 

from ''IrresponsiDie cncicism" jiq^^ pQUce force Or centrall 

which, «e AEld, has Increased zation of police i^Owers — a 

greatly the past year. thing he s&ld might happen If 

Lawrence E, Walsh, Bpeaking the federal government always 

before the New England re* had to take over In cases like 

1 gional meeting of the American that In Little Rock. 

J Bar Association, said such owpnwTwn th* Titti*» 

1 -overgeneralizcd. reckless crltl* ^ ™ ^*^^ . .?..^!?5„ir !!« 

Icism" had Increased after the^^^f ^«=«it referendum on 

Court, made decisions "reached school segregaton 

with great courage and after 

long consideration" In favor of 

varied mlnorlttes. 

Walsh singled out the segre- 
galon decisions as an exam- 
ple He said once a court order 
h^ been issued for integration, 
tljf federal government must 
step in if state forces are used 



was 



so 



couched that It was ImpoBsible 
for those to win who wanted 
the schools opened on a par 
Ually nonnsegregated basis." 
He asked the lawyers to '*ed 
ucate people to respect the 
Court" and especially singled 
out 61 Little Rock lawyers who 
advertised In that city's papers 




to clarify the taferendum ti^ 
sue. 

They took their professional 
standings in their hands when 
they did b6." the deputy at- 
torney general pointed out. 

It's basically a problem of 
education but there's no spe- 
cific solution." Walsh declared 
"It can perhaps best be done 
by people with similar feelings 
on certain matters (as in the 
South) showing their neighbors 
that they still respect the de- 
cisions of the Supreme Court." 

He said the ABA might well 
establish a committee to carry 
on such an educational process. 

IOn the subject of preemption 
f states' rights by the federal 
ovemment, Walsh cited the 
;teve Nelson case in Pennsyl- 
ania. Nelson was convicted of 
sedition in a lower court but 
I that decision was reversed by 
the State Supreme Court on 
the basis that federal sedition 
laws had replaced the state 
ones and were supreme. 



AS A RESULT, sweeping leg 
Islatlon was proposed which 
Walsh declared *'would have 
rewritten 150 years of law in 
that state," 

It said that no federal law 
would become supreme unless 
Congress passed It and that 
no state law would become un 
constitutional because of con 
fUct with federal law unless 
that conflict were Irrecon 
cllable. 

And the law would have been 
retroactive for '150 years, 

'This was all because of 
Steve Nelson, It would have af 
fectcd the railroads and inter 
state commerce." Walsh said. 

He said the ABA has more 
opportunity for formal action 
in such cases than In the seg- 
regation Issue. 

'"We need some central place 
like the ABA to keep these 
R ttarks o n the C ourt with in 
compass.'' " ' 



Tn some decisions -^ espe 
cfally those resulting In ire 
lelse of Communists — sAne 
pMple who earnestly love liis 
country have transferred Ufcir 
hafced of communism to ibe 
C*rt." the deputy attorney 
general pointed out. "In their j 
bludgeon-like attack on the 
Court, they have asked over- 
generalized legislation and 
tended to overlook due process 
Of law." 

♦The attack on the Suprejfie 
Cfurt has not spent Itseu/' 
wklsh concluded. ^'Lawyj 
mfst help protect it from 
taks which are not cons 
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.. ^ ; ' :f: ■ v.-^' ' Judicial 

^We have a great deal of «ynipathy 
for the 'Federal judges who dedmed to ^ 
anwer a poll of their opinions about 
the Bupreme Courtw opinlonfl* There 
are right and proper places for judges 
to differ with one another, but it serves 
no useful pilrpose to torn the judiciary 
into an arena of personal squabbling. 

Nevertheless, it seems to us that a 
number of these Federal judges may 
have let their indignation cloud their 
judgment. Not content with a digni- 
fied refusal to answer a magazine's 
questionnaire » several of them went on 
to imply an impropriety in any public 
criticism of the Supreme Court or of its 
opinions. . 

Their immediate criticism was di- 
rected at the poll attempted by U, S. 
News & World Report but some of it 
was aimed not just at the poll alone 
but at the general fact that tiiis maga- 
zine and others have been openly criti- 
cal of the Supreme Court, The critical 
judges^ incidentally, were not so open; 
many declined to be named but air 
lowed the opinions to be published 
anonymously. 

One of these, for example, observed: 
**It is a sad day in this cotmtry when 
the propriety or wisdom of Supreme 
Court decisions are to be determined 
by referenda, whether among the gen- 
eral public, members of the bar -or 
members of the judiciary . . . When it 
(Ae Supreme Court) speaks, that is 
the law." 

Now, no resporgible person has sug- 
gested that Supreme Court opinions 
b» '^et^mined" by public opinion 
polls, or even by majority vote of the 
bar or other judges. But in the broader 
sense, they do rest on * 'referenda" and 
are subject to change. / ^ 

The body of law we have is the cre- 
ation of the public, the bar and the 
judiciary, present and past. The influ- 
ence of lower judges, pnd of the gen- 
f> T- , al qp lo^i nn of the bar, has always 
been large in both creating and shap- 



. Robes .::.^ -:,A :^^^^^^^ 

ing that law. We even have a provision 
in our Constituticii permitting tha 
people io overrule tha Supreme Court, 
and on several occasions the people 
hav« used it to that purpose. If thiS| 
were not the case, or ever ceases to be 
the case, we would have a nation not 
of laws but of rules by men who happen 
for the moment to be the highest 
judges. 

Right now, as we all know, the 
Supreme Court is coming in for a good 
deal of criticism. This is not, as the 
public may suppose, limited to the 
controversy over the school Integra^ 
tion decision, althou^ that of course 
dramatizes it. The recent Conference 
of Chief Justices, comprising the heads 
of the state judiciary, approved a re- 
strained, thoughtful aiid dignified **di»- 
senting opinion*' on Supreme Court 
rulings in many fields. 

And it is a matter of record that 
the dissenters on the Supreme Court 
itself are among the less restrained 
critics when it comes to differing with 
the views of their brethren. 

Federal judges, including those on 
the Supreme Court, would not be hu- 
ipan if this did not make them a little 
sensitive: it may well make them 
touchy about their prerogatives. But 
np Supreme Court decision is as likely 
ftto be destructive to our values as the 
adoption of the idea, in the phrases of 
some Federal judges, that it is **im- 
proper," * impertinent** or **liVaz«i[* 
for anyone to discuss, debate or criti- 
cize Supreme Court decisions. 

The Supreme Court, let us not for- 
get, is a man-made institution, as weU 
as being inhabited by men. So are the 
laws it administers. It is, therefore, in 
the deep meaning of that phrase, a 
political institution. 

Judges ought not to be swayed by 
the passing emotions of the mob. But 
that is not the same thing as refusing 
to listen to other members of the 
judiciary, to the members of Ae bar 
or to the voice of the people. -^ "-^ 
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THE SllEREME COURT OPENS ITS 1958 -5V TER« MONDAY WITH RACIAL 
CONrLICTS SYiLL " UPV ERMOST AMONG ITS PROBLEMS, _ ^^^ ^A«.«-r« -/vi* 

SCHOOL INTEGRATION AND OTHER TYPES OF RACE CASES AREjSOCKETED FOR 
ATTSnofJ ALONG WITH ABOUT 350 OTHER APPEALS THAT HAVE COME IN DURING 

^"She"n1NE JUSTICES WILL BE CONFERRING NEXT WEEK ON WHK",SH^I JKfJc 
WILL HEAR AND WHICH WILL BE REJECTED. THEY WILL ANNOUNCE THE RESULTS 

^""hErTiTAl"iSSUES are before THE COURT IN CASES WHICH .fK^r., 
ACCEPTED LAST TERM TOO LATE TO BE HEARD AND ARE NOW SCHEDULED FOR 

*^^ AMONG 'these ARE THE GULF COAST TIDELANDS OIL CONTROVERSY AND THE 
GOVERNMENT'S ANTI-TRUST SUIT AGAINST THE INTERNATIONAL BOXING CLUBS. 
WITNESSES WHO HAVE REFUSED TO ANSW£R INVESTIGATORS' OUESTIONS ARE_ 

ALSO POSING INTRICATE CONSTITUTIONAL t|S!l5£iTTJSPL^?£^'iSlp??fJj^^*'*^^ 
^0 THE OPERATING AUTHORITY OF THE HOUSE COMMITTEE ON UN-AMERICAN 
\CTIVITIES AND TO THE ANTI -SUBVERSIVE LAW OF NEW HAMPSHIRE. _ 

\ MONDAY'S OPENING CEREMONY WILL BE CONFINED MOSTLY TO ADMITTING 

ATTORNEYS TO THE BAR. ^ 

10/4— E309P >,,^. 
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Br Ai^THomrlEwis 

IIqWASHINGTON, Oct. i^tHe 

' luyrgm> Cour t meeti »t noon 

^ Monday to Degin iti wgular 

1908-59 term. 

If cuatam prevalli, tlu,t first 
■ewioit will b« chiefly cert-j 
menial. The justice* will rec«u 
aeon alter convening to begin 
considering more than 300 
caaes^ whidt have piled up dux^ 
Ing the aununer. 

Cases of the docket Include 
many of the hlgheat public In- 
terest. There are half a dozei 
that raise old and new questloi 
on the racial issue. There is i 
important test of Federal loyal- 
ty-security programs, there arr 
challenges to Congressional anf 
' state contempt citations, ani 
: there is the familiar problem of| 
^ "off-shore oil lands." 
* Beyond those issues the courts 

<has before it a score of more!' 
than usually Important cases in! 
the staple areas of its business, 
^ ^taxation. Federal regulation; 
. of business and labor and crim 
\ inal law. 

The court has already grant 
\ ed review of seventy cases and;, 
will begin hearing oral argu 
ment on them % week fro: 
Monday. The term continues un 
til June. 

The last summer past did not 
'allow as much time as usual 
for the justices to go over in 
coming legal papers. A special 
term on the Little Rock case 
brought them all back to Wash 
Ington In late August. That 
J term ended only last Monday. 

f Fetitiona Up For Study 
During tftie next week the 

(justices probably will hold fre- 
quent conferences to consider 
the accumulated petitions for 
review. A week from Monday, 
if the usual tlmeUble is fol 
lowed, they will issue a long 
list of orders Indicating the 
additionjrt cases they will con- 
aider and those they will not. 

The following is a brief ac- 
count of some of the more sig- 
nificant cases, including so^j** 
the court has agreed to review 
and some at the stage of a 
petition for review. 

For those with a professional 
inte rest the number of each 
case* Ull III* *1npniii Tmirt 
docket la given in parentheses^ 



jATTOji \ 

A year after h»,waa enjoined 
vfling fetate taroops to en- 
r jegregatlon gt JuKXXX^ 
_:'a Central High School, 
►V. Orval E. Faubus of Arkan- 
..^ la asking the Supreme Court^ 
'«5" review the vaMdJty of thatj 
injunction. He contends among i 
other things that Judge Ronald' 
N. Davies of the District Court. 
was prejudiced against him 
(No. ^12), , ' . t 

Louisiaria has a law requlr- 
ing applicants for state colleges *^ 
to get certificates from their 
high achoola. Another law In ef- 
fect ttt^Wblta school officials 
fh>m certifying K^groes for 
whltfr coSegeaL Louisiana offi- 
cials want the court to feview 
decisions holding the statutes 
unconstitutional {Nos. 114, i^m- 
In another Loulalana case, the 
lower Federal courts ruled out 
khe segregation of Negroes in 
^.the state parka. New Orleans 
V park officials seek review (No. 
295), 

A special three-judge Federal 
court io Virginia struck down 
last winter several state stat- 
utes intended to put out of busi 
ness the National Association 
for the Advancement of Colored 
People The atate has appealed 
(No. 127). 

The N. A. A. C. F. fa seek/ng 
review In another Virginia case. 
The state's Supreme Court of 
Appeals held constitutional a 
subpoena by a atate legislative 
.committee demanding produc- 

Ition of the organization's mem 
bership lists (No, 84). 
An N. A. A. C. P. appeal Is 
pending also from a three-Judge 
court decision that found Ala- 
bama's Pupil Placement Law 
not unconstitutional on its face 
(No. 341). 

A specialized school segrega 
tlon problem arises from Dela 
ware. Review is sought of a 
lower f'ederal court decision 
that the state Board of educa- 
tion has authority to adopt a 
desegregation plan binding on 
■11 ■ i»^g] fc#ihftAi b oards fN o. 
WO). 



_^_ tafe tUi^ tl*rt tlie 
„ eottftdiBiitial iDlonnanta 
t^ Muitz4«l ^jMuity pro- 
covering dttaift punt 
ork^ WiUla m L, QrssA, vice 

his job when bla secaHty 
•ance was canceled. Ha was 
iold by the lower Federal courU 
bat hia injury wma not Judl- 
OfAl^ zvTiewable (No. V^\*- 
•t: / CONTEMPT * /* 

^ The power oC tha Houaft Oonir 
faklttee OB Un-American Activf- 

to ctwnpel testimony 
Icommunlat aff lliaMena. ia ques- 
tioned again in pi« case of 
Uoyd Barenblatt, a former Vas- 
ar CoUege instructor. The 
;ourt has agreed to rtvlew the 

(No. 35>. ' 

>lbram Flaxer* he*d of i 
union alle»d to be Communist- 
Idominated, challenges the right 
|of Use Senate Internal Security 
Isubcommitee to subpoena his 
{union's membership records in 
another case on which review 
Ihaa been granted (No. 60) 

^The Government is seeking 
fc review of a Court of Appeals 
I decision that the Senate P»r- 
Imaneni Investigations aubcom- 
Imittee had no authority to ques- 
Ition Frank W. Brewster, team- 
|ster^ union official, about labor 
THCk^eteering (No. 219). 

The court has agreed to hear 
two state contempt casss. In 
'Hrginia a Quaker was held in 
Qntempt for refusing 
nswer questions put by a 1- 
Ltive committee investigal 
icial maters (No. 51), ar 
New Hampshire the leader 
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#Si oonvlct«d foe wJBHUTft- 

quiriet about Commimlst i<- 

CUUtiofu (No. M), 

TUt authority of «K Ohio UH' 

lAmertcm AcUviU«i Ccmmii*- 

Ifiloii U e)i«ii<iigM m «pat] 

I oftM Ui which a nuii coiivlct«d 

I o( contempt ioekt ri*l««r (No. 




175), 



I 



ORIOINAX. CABBa 
' Two fliriy Ttit QM«». IwiU 
thtt Suprvme Court hean a« An 
^origliiAl mmtter iitftetd oC in re 
f/vlew of lower oourti» ari on 
th« (Socket tor early apa:uiiiertt. 
The first r»l»es again the po- 
litically involved que«tl6n of 
wh0 hai the rlffhti to oU under 
the marginal »a. The United 
States claim* everything be- 
yond the three-mile mark, while 
Texas and other Gulf of Mexico 
states want the rights out to 
ten and one-half miles (No. 10, 
original) . 



An Oregon 

Ttt hii itaU 

«kf kt^und that admission 

phot<S^pliffiB to the oourt- 

tti oyer his protest prevented 

getttnt ft^ ^ ifi|l i^% 

Anoth^ petition txiT iWleW 
iharra th*t a Florida statute 
gvihg juries dlacredoh t» *ec- 
omipend the death penalty in 
rape cases Is unconstitutional, 
Kscause oeiJy Negroes have been 
exec\ited for rape in the last 
twenty yearg (No. 14^>. 

TAXES 

, Macy'fl lost t suit for 11.000, 
000 in Federal tax refunds when 
the Court of Appeals refused to 
let it belatedly \am the so-called 
last-fn-firat-out (UFO) ac- 
counting method. It wants a 

^review (No. 3«»), / 

I Is It an ''ordinary and nec- 
essary"-*^nd hence deductible 
— huainess expense for a liquor 
dealer to spend money cam- 
paigning against a legislative 



SSforka, with New York \ Proposal 'or «tat;M>^ed liquor 



supporting *hn the sidelines, is 
seeking 5> sue the State of 
Washington to strike down 
state laws that are sHeged to 
discriminate against California 
wine. The court will hear argu 
ment on whether it should en 
tertain the suit (No. 13, orig 
inal). 

CRIMINAL LAW 
Alphonse Bartkus. who was 
acquitted Of bank robbery in a 
Federal trial and then convicted 
of the same robbery in an Illi- 
nois triaJ, will contest the con- 
stitutionality of the successive 
trials. The court divided 4-4 on 
.this case last term and put it 
over for reargument (No. 1). 
In another case the argument 
concerns conviction In a state 
court, then conviction in a Fed- 
eral court for the same crime 
tNo. 7). ^ ^.^ 

If a wife is willing to testify 
against her husband^ is she 
legally competent to do so? The 
court has granted review to 
consider that Question (No. 20) 
^Tohn Lee. a soldier who was 
dishonorably discharged and 
sentenced to a term in an Army 
prison, kiHed a fellow prisoner 
in the camp. The court will de- 
cide whether he could constitu- 
tionally be tried by court 
martial for the murder (No. 
42). 

Rudolf Ivanovich Abel, con- 
victed of espionage for the So- 
viet Union In a noUble Brook- 
lyn trial, wants the Supreme 
Court to review his case. Ke 
questions, among other things* 
whether a warrant for a* depor- 
tation arrest entitled Immigra- 
tion officials to search his room 
for evidence of espionage (No. 
163). ' - 



^r^^ack, oon;^^ »^<. 

^ patent rights will be mined 
the Atomic Kaergy Oommls- 
n lots ahead with it« ili^^ati 
aedutsixT^m hitherto aeeret 
^^jcess of his. He asks review 
«t lower court dedsloiiM refua* 
flBg an Injunotion againtt 
A, %, C. officials (No. S30). 

The deeuritiey and Exchange 
Commission Is/^ager for review 
of d^clsJona ttut 1£ ftaa < no 
authority to regulate Insureitce 
companies' sales of variable 
annuity poHpies CJ^oi. 237» 290). 

The natural g^ industry is 
\xn^^ about a set of (iases the 
court has agreed to revf ew. The 
lower court Tteld that a gas dla- 
trtbutor eould not raise his 
! prices prior to a complete ratei 
proceeding tn the 'Federal Power 
Commission,* unless his custom- 
en agreed. This wtmld chaiu 
e«i#Jng practice. The compaail 
m^^^A that mich delay * 



stores? The court will review 
two cases on that question 
(Nos. 29, 50). 

The court has agreed to con- 
sider several cases in the com- 
plicated area of constitutional 
limits on state taxation. One 
involves Oh Jo's power to levy 
a property taic on iron pre Im- 
ported from Canada by a steel 
company and stored for use at 
Its mill (No. »). 

Two others concern a state's 
authority to coU^ Income 
taxes from out-of-state com- 
panies doing interstate business 
(Nos, 12, 33), and another ques- 
tions a franchise tax Imposed 
on an express company doing 

■ only Interstate business in the 
-state (No. 38). 

■ BUSINESS 
A deeree ordering the break- 
up of the International Boxing 
Club under the antitrust laws' 
will be reviewed early In the L 
term (No. 18>.. » 

\ When the Federal Communi-f 

cations ComnUssion approved 
: the sale of a Philadelphia tele- 
; vision station^ did that appro- 
val foreclose future antitrust 
} action again A the sale by the 
, Justice Department ? The de-' 
' partment and the F. C, C. argue 
no, but a Federal District Court 
held yes. The Supreme C^urt 
I will decide (No. 54). 
' ' Review is sought of a decl- 
t slon by the Ninth Circuit Court 
of Appeals that a private antl 
(trust plaintiff must show in- 
jury to the public as well as 
private damages to collect from 
'the defendant (No. 76). 
; The Pacific Far East Uhe, 
turned down by the Maritime 
^ Board in its effort to start an 
unsubsidized service to Hawaii, 
; seeks review of a Court of Ap* 
i peals ruling that tKe Maritime 
I Board decision cannot be re- 
! viewed in the courts at all (No. 
•119). - 




1 chanitt 

impasw 

in rafc 

«nkruf| 



Lent would bankruf 
Nos. 23, 25, 26). 

LABOR 

The court will rtview a ques* 
lion that has long troubled the 
'ational Labor Relations Board: 
the District courts hav» 
jurisdiction to overrule the 
»)ard's definitions of bargaining 
units when those definitions 
fcre said to be in violation of; 
the Taft-Hartley Act (No. 14) ? 

The N.L.R.B/S fixed policy of 
refusing Jurisdiction over labor 
disputes in the hotel industry 
will also be reviewed (No. 21). 

The court also has agreed to 
consider how far the concept of 
interstate commerce goes In 
permitting Federal wage and 
hour standards. Specifically, 
can those standards cover archi- 
tectural draftsmen who work 
within one state on plariS for 
struct ures in other states (No 
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a their it«t|nnL A» 

then UBibh $tm UflAd«vini 

stementst The eotirt ii msk«d 

'-' A lawyer AteftM t» pr^c- 
IMe Ut the ^atrfet ag ■"^^*"^"' 
bwf in a PefinJkyfn^dit fMmi 
[eourt leeks revleir iiC & Ftnnsy^ 
nranla rulln|f that he cannot 
an office *for Vm braetlet 
<A law in PhlUdelpihU becauae 
^e is not a Jtotmber otf tbe «tftt« 

^r (No, 2S6), ^ 

The JFIorida cocirtv tevt Held 
unconstitutional a widely fised 
reciprocal wltncuet law in 
which the states agre« te pr«><' 
duce witnesses for each otlier's 
court proceeding's. The Supreme 
Court has. agreed to 'decMt 
<No. «K 

Finally, Pennsylvania has a 
local option law permitting 
towns, by popular vote, to ban 
ftitfvtes On Sunday. The court 
ieing' asked to consider whel 
ijch a ban violates the Coi 
iition's guarantees of freedoi 
* speech and tress (No, IW 




tEVlEWS COURT WORKi 
"rof . RoheH A. I>fthl el 
rale Uhlveraity- He hai 
lubliflhed bit fUtdtaig* o^ 
he U^ S. dapreme Conri^ 
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" ^upre meXburt 
Opens Today T 

SBfABSHAIX McNEH. iciippt-HowMt Btatt Wiiter 
e 168-year-old Supreme Court ojmui its regular 
session today knowing there is little new in tiie 
present wave of criticism breaking ove r its great 
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wave 

white building. 

Today's formal opening of 
ihe new term was scheduled 
to be marked only by a briel 
ceremony including official 
convening of the court and 
admission of new attorneys 

in- 



feOOCTlO^SS* 



to practice before it. No opi 
Ions or rulings of any klna 
were expected! 

Before It recesses next 
summer^ It will have decided 
several hundred cases Involv- 
ing, . among other things, 
civil rights, states* rights, tax- 
ation, criminal law, labor, 
and the powers of the Con- 
gress and the executive 
branch of the Government, 

It probably will determine 
the constitutionality of pupil- 
placement laws passed by 
Southern states opposihg ra- 
cial integration in public 
schools, including an appeal 
by Arkansas Gov, Orval Fau- 
bus against court-ordered re- 
straint. 

TIDELANDS CASE 



It may decide whether the 
Federal Government shall 
have dominion over the oH- 

Irich tldelands beginning three 
miles, Instead of 10.5 miles, ; 
off the coast of Texas and i 
Louisiana. I 

I 
The nine justices will file i 
to the bench today led by 
white-haired, benign - looking 
Chief Justice Earl Warren, 
California politician and law> 
yer turned jurist by Presi- 
dent Elsenhower's appoint- 
ment, 

tJNAVIMITY 

Southern critics of the 
court, such as Sea Harry 
Byrd (D.» Va.), speak of it 
as the "Warren Court" 

If this only means that It 
Is unanimously behind the 
Chief Justice In the public 
school integration decisions, 
it is the *^Warren Court." 
a nd twice in ttie latest Uttle 
ROTR UWROon^ he stressed the 
Unanimity among 



tlces, old and new, on Ihls Is- 
sue. 

But in other cases in the 
last regular session the court 
divided from withln»ULJUA£» 
membership have come dis^ 
sents severly condemning the 
opinion of varying majorities. 
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pPresident Names Pctter StewarT^- 
iToJHigh Court tq Succeed Burtcm \ 



Mi-Jt-: i V*.^. 



Ipitcuit Judge, 43,^ Is Ohio 
Republican, Described as 
"Right of Center" i 

;. ....^— :•■■ 3 \ 

By a Wall Strxbt ^ouvn al 5ta^ Rtport^r \ 

{WASHINGTON — preaident EiMnhower 
named Ciicuit Judge Potter Stewart, a ''right 
Ot center" Jurist from Ohio, to the Supreme . 
Court ^ 

TTie White House announced that Mr. Stew- 
art , imder a receas appointment^ will micceed i 
to the High Court when Justice Harold H..^ 
Burton retires next Monday. Mr. Stewart's 
"nomination wiH have to be confirmed by the 
Senate next session. , 

Government officials described Mr. Stew- :J 
art» a Republican, as a "right of center" 
conservative in his judicied philosophy but 
probably not as conservative as the retiring 
Mr, Burton. However, Mr. Stewart's appoint- 

Iment was recommended by Sen. Bricker (R., 
Ohio), an outspoken critic of the High' Court's 
increasingly liberal complexion, and was en- 
dorsed by the Americar ^ Bar Association, f 
which has sharply criticized some recent 
Court decisions. 

With the Supreme Court under its severest 
' attack in two decades, President Eisenhower 
was under heavy pressure to find a replace- 
ment to match Mr. Burton's conservative 
leanings. Whether the 43'year-old Mr. Stew- 
art will fiU the bUl is hard to predict As 
one Government official put it, **Once a man 
puta^onUJa&^lack robe, it's almos t i ini|i B iM fc % le 
to teli what he'll do." 



M &m' to Sen. Brlclier deicrlbed Mr.' 
^Stewart's views tbuslyr 
!, ''Ha li a conservative In tlie Miwe ttmt 
I be values -iniAviduiJ liberties and eights above 
everything elae. In the same trmdltlQa, a 
property right Is an Individual liberty.** 
I The nominee's votes on issufa of individual 
lllbertles undoubtedly will co&lfl In for close 
Iscrutiny by conservative critics of the Court* 
For it is on these questions, more than any- 
thing els^, that the controversy over the tri- 
bunal has centered* Critics In Congress, the 
; bar, the press and the public charge the Court 
1 has paid too much attention to individual 
lights at the expense of law and order. 

The impetus for this Ubecttl ^;»bll080phy 
comes from a four-member Court bloc. Chief 
Justice Warren heads the group and on most 
important decisions can count on support from 
Justices Douglas, Black and BrennaiL 

How often Mr* Stewart lines up with this 
bloc- in his future voting will provide the key 
to his Judicial philosophy. Mr. Stewart, who 
attended White House Pre^s Secretary Hag- 
erty'B news conference to 'announce his ap- 
pointment, refused to shed much light on his 
philosophy. 

As a Judge of the Sixth Circuit Court of 
Appeals, Mr. Stewart said he participated in 
I only one school integration case— a particu* 
Ilarly explosive issue at thia time. He said 
[that case involved a situatian in Ohio and 
[integration was upheld. 
I Ho weve^^ fr recent opinion by Mr Rt<>^rf 
nrould seem to indicate that he believes In 
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OD the vt(Mi«id <^tdlt; ?tAoh, Kr. lte«»K 

«*FT^om of tfaa presi. bftsd-woB ov«r tiM 
atmiei bjc men of oourapr li baalo to a 
MK^ety. But ba«lc, toOw '^re oourta of 
sftimad wltb the pow«r to dlioav«r 
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Mr. Stewart told ftparteti hi ww a grMt 
;:edinirsr otf the late Sea. RobeK A. Taft, fei^ 
jaer leader of the conaervatlve wii^ of fbe 
^Republicans Party. Be said he iQurw Mr. Tsft 
for masy years. 
^diairer ol ^reeidoiit 

The new appointee added that h« baa bean 
an admirer of President Elsenhower «iiic« ha 
first nftt the President at the time he was 
appointed to Sixth Circuit Court bench In 1954. 
Mr, Stewart also spoke highly of the conserva* 
tive Justice Btii;ton. "Needless to say/' 'he 
declared, '1 admire blm greatly for hia dili- 
gence, lair-mindedness and high mindedness." 

Mr, Stewart is the fifth member nameil to 
the High Court by the Prertdeqt. His appoint- 
ment marks the first time Eisenhower ap- 
pointees have made up a majorlty^of the nine* 
man court. The President appointed Chief Jus- 
tice Warren in 1963, Justice Harlan in 1955, 
Justice Brennan in 1956, and Justice Whit- 
taker last year. 

HThe American Bar Association heartily en- 
^ doraed Mr. Stewart's selection. Bernard G. 
Segal of Philadelphia, chairman of the A.B.A.'s 
standing committee on the Federal judiciary, 
called the appointment an "excellent one/' He 

Bsald his committee reported to Attorney Gen- 
eral Rogers that "Judge Stewart Is fully quaU* 
fied for elevation to the Supreme Court of 
the United States," 

Mr. Elsenhower named Mr, Stewart to the 
Sixth Circuit Court of Appeals in April* 1954. 
The Sixth Circuit incudes Michigan, Ohio, Ken- 
tucky and Tennessee. 

It was Iwlieved Mr. Stewart's Midwest 
Y background was a relevant factor In his »e- 
-f lection. Retiring Justice Burton was a former 
■Senator from Ohio. Justice Whittaker, from 
Miasourl, Is the only other Justice from the 
Midwestern area. 
' Practiced Haw in Cincinnati 
, Before hia appointment to tlie circuit courts 
Mr, Stewart had no previous experience as a 
Federal district Judge, hut was a member of 
the Cincinnati law firm of Dinsmore, Shohl, 
Sawyer and Dinsmore. 

Born in Jackson, Mich,, Mr. Stewart has 
spent most of his life in Cincinnati. He was 
graduated from the Tale University Law School 
in 1941. He was a member of the Cincinnati 
pity Council in 1950-53 and served as vice 
^ mayor of the city during the latter two years. 
Mr. Stewart served as a member of the M^te 
House conference on education in 1954-55. 

Mr. Stewart said Attorney Ceneral Rogers 
Icalled him to Washington late Monday aftei^ 
noon. He said he was offered the ^ Supreme 
CflUiL^Bpointment by Mr. Elsenh ower early 
yesterday morning. ^— ^-^ 
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New Justice Delights 
In Intricate Cases R"* 



•Rie two men Ultlng in the 
office o Psupreme Court J uBtlc 
Burton yesterday were a atudy 
In contract. 

One waA the retiring Justice 
^irton, 70 - year - old. gray- 
haired, a little tired, his digni- 
fied demeanor mellowed by in- 
herent good-humor. 

The other was Judge Potter 
Sewart a youthful 43, black- 
haired, with justa touch of gray 
at the temples, athletically 
bhilt, sincere and betraying a 
n^rvouB natural in one who has 
Just been named to the highest 
court in the land. 

'It had been a hectic two days 
for Judge Stewart, 

^Only the day before he'd re- 
ceived an urgent phone call at 
h}« Cincinnati office where he 
' a judge of the 6th Circui 
I^ourt of Appeals, At the other 
^nd of the wire was Attorney 

eneral Rogers, All Mr. Rogers 

did hjm was that he was 



PULL N AME— Fofflf *ff^nr | 
IIHTHDAY— Januory 23, J91 5. 

EDUCATION— HotcHkits friparo- 
tory School; Yah Univifttty; 
Yaft UnivtnitY Law Sdioal; 
Cambridgt Vn»%riifj, England. 

JOBS— ^epoftar; I a w y t r; city 
councilman; jadgt, SixHi Circuit 
Court of Appaali. 

FAMILY — Marrifd to fanner Mory 
Ann Btrtlei of Grand Roptds, 
Mid), Tliraa cliildraii: Harriet, 
13; Pottar, jr., 10, and David, 7. 

HOBBIES — Fiihing, golfing. 



wanted In ^Wa yhingt on-' um m 
Important matter. 

Meets Collemgnet 
A few hours later* after a 
plane flight* the Jurist was 
given an Inlding of his appoint- 
ment, during a conference with 
the Attorney General, Yester- 
day he was ofllcially notified of 



hli ai»potntment br President 
Elsenhower at the White House. 

Then, the appointee sped to 
the Supreme Court to meet his 
new coUeasues. Justice Burton 
discreetly withdrew while Judge 
Stewart, nnasstimlng and mod* 
est. sat for t brief, informal 
Interview. 

What pointed his steps In the 
direction ot a law career? **X 
grew up in a lawyer's house- 
hold. (His father Is an Ohio 
Supreme Court Judi^e) 
remember of thinking 
being anything other 
lawyer " 

He remembers well the first 
case he ever tried as a young 
lawyer. He was appointed by 
the court to defend a man 
accused of forgery. 

*'Th< defendant was con- 
victed.'* Judge Stewart admit- 
ted with a rueful smile. '*I was 
disappointed/' he said, "but 
after it was all over, I realized 
and I think my client did, that [ 
Justice was done." ■ 

The appointee apparently! 
finds the delight in law cases 
that to the layman would seem, 
Unutterably dull. He spoke wlj 
enthusiasm about what he ci 
sidered one of his most in 
esting cases, which invol 
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?| Supreme Court C/iongep«£ 

I President Eisenhower now has made | 
, I his flft^^fiii prpmp CnuT t appointment, I 
choosing TederaTcircuit Judge , Potter ' 
Stewart^ to replace Justice Barolrt H. 
: ^ur|on, Who will retire Monday. Thus, 
r assuming Judge Stewart's conflrmatlon, 
those who have been speaking crlticdlly 
of the "Warren court" should refer 
henceforth to the "Eisenhower court." 
Justice Burton, for 13 years, has 
been a .diligent, competent and^ con- 
scientious member of our highest tribu- 
nal. His role has not been a spectacular 
one,. and It is* not an easy thing to pin 
a label on him. For whatever meaning- 
fulness such characterizations may have, 
however, and it Is not great, Justice 
Burton would haye to be considered ^ 
member of the court's ''conservative"* 
wing. Oil the whole, he has thrown his 
weight on the side of holding the court 
to its traditional function— as a judicial 
and not a policy-making body. Thus, 
fciis retirement, forced by considerations 
fcf health, raises important questions 
Iconcerning his successor. • 

JHdge Stewart has had four years 
of experience on the bench of the Sixtt^ 
Circuit. He is a ^Republican and ari 
Ohioan, which means that his selectiorJ 
maintains the political and geographical 
balance on the court. Since he was 
recommended for the vacancy by Ohio's 
Senator Bricker, it may also be assum*ru 
that Judge Stewart, in the general sense 
at least, is a conservative. However, the 
Senate, in considering confirmation, 
should be more concerned with Judge 
Stewart's concept of the proper role of 
the Supreme Court. The serious criti- 
cism of the current court is directed 
toward its alleged tendency to exceed 
proper judicial bounds, to exercise 
through its decision-making power in a 
broad range of cases a legislative, as dis- 
tinguished from a judicial, influence. It 
was this trend which resulted in the last 
congressional session In numerous leg- 
islative efforts, some successful and sgme 
"unsuccessful, to ''curb the court," At 
best, however, this is a difficult and un- 
satisfactory remedy. What really is 
needed is a careful and dispassionate 
examination of a nomlnee^s judicial 
^-philosophy before and not after he has 
^been confirmed. Presumably, this will 
be forthcoming in the Senate in Judge 
yieWarrs case. 
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"the muti»ll«Atl(m- of » Bf e 
inBurance company. 

The litigation spre^ over 
years and there i?ere **ni&£i7 
Intricate problemi*' be related 
almost gleefully. 

Like* Fiahiiig, Gelf 

For recreation he likes fish- 

4 

Lng and golf. But, he admitted, 
sometimea he talks as though 
he were a much more expert 
fisherman than he Is actually. 
As for golft "my own best 
friend wouldn't Buxuse me of 
being a golfer. I play socUlly 
and for the fim of walking 
around." 

Reporters had asked him 
whether he was a libera] or 
conservative. To his he replied 
be Just likes to think of him 
^If as a lawyer. 

He has taken part in only 

one case Involving the current- 

f ly prominent school integration 

, question. 



In 1956 he ruled with the 
majority in overturning a lower 
court and ordering Integration 
of Negroes into elementary 
schools of Hillsboro. Ohio, a 
small community about 50 

les northeast of Cincinnati. 

On Torre C%bb 

Earlier this month, he ruled 
} a New York case that is like- 



ly to T9B/tSt the Supreme Cosrt 
in time. 

He sat with the Second Cir- 
cuit Court ef Appeals irhich 
upheld a Jail sentence to Marie 
Torre, New York columnist, for 
refusing to divulge a news 
sourd^. 

;Tudge Stewart wrote that al* 
though freedom of the press 
is precious and vital, it *'i5 not 
an absolution." 

The Jtirist attended Cincin- 
nati public achoolSt Hotchkiss 
Preparatory School- and re- 
ceived his bachelor's degree 
from Yale, tAter, he studied 
at Cambridge in England for a 
year. Afterward, he was grad 
uated from Yale Law School 
cum laude In 1941. 

He worked for a while as a 
reporter for the dncinnatl 
Times-Star at one point in his 
career. As a lieutenant In the 
Navy from 1942-5 he won three 
battle stars. He was elected to 
the Cincinnati City Council in 
1949 and 1951. 

Judge Stewart was married 
in 1943 to the former Miss 
Mary Ann BerUes of Grand 
Rapids, Mich. They have three 
children — Harriet. 13; Potter, 
|r., ID, and David* 7, 
I A Republican, he had been 
lippointed to the 6th Circuit 



Court by Frevldeiit Xisenhomr 
on April $. 1954. 
That appointment brought a 
trise remark from his son Pot 
r» jr., then 6 years old. 

"^Now Daddy «an thx^ 
everybody In JaU.* 
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^« £or tfi« fourth time President Eisenhower 
^gon^ to a lower wut for an Associate Just 

of the United StateSr Suyreme Court His appoint- 
!* ment of Judge Potter Stewart of the United States 
T Court of Appeals, Sixth Circuit, to succeed Justice' 
< Burton thus gives practical emphasis to the Ad* 
i ministration's policy j)f pi^f erring men already 
^runder judicial discipline for advancement to the 
f highest bench. Judge Stewart will be the third 
/member of the Supreme Court promoted from 
Hhe Courts of Appeals, the other two being Jus- 
|tice$ Haito and Whittaker Justice Brennan ^as 
f^aelected from the Supreme Court of New Jersey. 

■ Only Chief Justice Warren among the Eisen- 
ihower appointees went to the Supreme Court 
Iwithout judicial experience. Apparently the Presi- 
Ident feels that somewhat dii^erent qualifications 
fare needed in the case of the Chief Justiceship— 

that the head of the Court should be a figure of I 
national reputation as well as an eminent lawyer. 
As we understand the President's policy, it does 
not preclude the appointment of practicing law- • 
* yers, law school professors and Government offi- 
*' cials to associate justiceship, but only gives a 
preference to men already on the bench. 

■ Thi wisdom of this policy depends^ in large 
part upon the kind of men who are available in 
the lower courts. If there is a systematic policy 

. of recruiting the ablest legal minds in the country 

. for the lower courts, promotion of the best of 

these would be at once essential to morale and 

.a logical extension of the practice. 

; Justice Frankfurter insists that "the correlation 

between '-prior judicial experience and fitness for 

the functions of ^ the Supreme Court is zero," 

the search for Justices, he has written, shoul<Vj^ 
e made among those men ''who give the best/^ 
romise of satisfying the intrinsic needs ef thef 
ourt, no matter where they may be found, no 



matter i^ what professional way They Tfliv i. manK^ 
festea tne needed qualities.** The history or tne 
ktourt emphatically sustains the wisdom of this 
1 conclusion. Intellectual capacity, learning In the 
^law, understanding of our constitutional system 
^and Judicial temperment^ are far more iin- 
portant than experience, in a lower court 
i^ At the same time it is well to remember that 
"most of the- qualities which fit a man for the 
Supreme Court are also highly desirable in the 
Courts of Appeals. So long as talented lawyers 
with a genius for untangling legal dilemmas and 
reconciling the demands of liberty and order are 
appointed to the Courts of Appeals, it is certainly 
no mistake to idvaiice the best of them to the 
highest bench. Jn the years ahead the Justices 
who have, gone ,to the Court by this route must 
expect to have their work carefully compared 
with that of the many otlier Justices who have 
come out of the executive and legislative branchy. 
Judge i tewajrt's high standing at the bar and ms 
good w rk oti the bench suggest that he wiU gile 
a good laccount of himself in this competitionTl 
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Supreme Court Overworked: 
Quality of Opinions Suffers 
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Last Thursday evening Dean Envin 
N. Griswold delivered the Morrison 
. Lecture before the State Bar of Cali- 
fomia at Coronado, Calif omia. The 
following are excerpts from that ad- 
dress: 

Over the past three of four years, 
there has been ^eat controversy 
about the Supreme Court. This has 
not been unprecedented, for the Court 
is inevitably and inherently subject to 
controversy. . . . This is especially 
time when the issues which the Court 
must decide have deep emotional over- 
tones. 

Much of the criticism of the Su- 
preme Court in recent years can be 
traced directly or indirectly to the 
segregation decisions of 1954 and 
1955. . . . There is in al] probability 
nothing that has happened within the 
past ten years which has so played 
into the hands of the communists as 
the reaction to the Supreme Court's 
decision in the School cases. 
I Governor Faubus will no doubt 
I have a place in our national chroni- 
cles. As my colleague, Professor Paul 
A. Freund, has pointed out, though, 
he "is not likely to be identified in 
history with Abraham Lincoln." 
Freund, "Storm over the ; Supreme 
Court," 21 Modem L. Rev. 345, 357 
(1958), 

Not all of the criticism of the Su- 
preme Court has arisen out of the 
School cases* There have been some 
other decisions, chiefly in the field of 
Ci \l\ Libe rties, which Irvi^s rvQJr^'i 
consider a Die opposition. 



Quite a bit of the criticism in this 
area/ It seems to me, has b^viHMu^d 
on plain misunderstanding. For ex- 
ample, a year ago there was great 
excitement about the Jencka case, in 
which the Court held that when a 
witness testifies who has previously 
given a statement to the F.B.I., that 
statement must be made available to 
counsel for th% defendant. Really 
this seems rather elementary. Hov 
could we have a decent system o 
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■ (Se)^ OVERWORK on page threi 

Vcontinued from pa.yV^%ie) 

criminal trials on any other basis 
Yet this decision was attacked on tl: 
ground that it opened "the F.B.L fii( 
to the communists, to say nothing < 
assorted crooks, grafters, narcotic 
peddlers, etc." Nine Men again 

^America (1957) 18. Actually, it d: 
not do that at all, as can be seen fc 
anyone who will take the trouble 1 
read it. There was an extravagai 
dissenting opinion in the case, whic 
gave rise to some misunderstandini 
And the then Attorney General wei 
before both Houses of Congress ar 
said that the government was coi 
fronted with a "grave emergency 
and sought a statute which Congre^ 
passed. Whether there was such a 
emergency in fact seems rather doub 
fijl. even though some lower coun 
may have misapplied the decision, Th 
witness in the Jencks case w£ 
Harvey Matusow, Suppose your cl 

lent was being convicted on Harv€ 
Matusow's testimony, and you kne\ 
that he had made a previous state 
ment to the F*B*L Wouldn't you wan 
to see that statement? Wouldn't yoi 
regard it as highly unfair and ir" 
proper if you were not allowed to s 
the stat^m.ent? Is there any lavi'y 

jwho can seriously say that the S 

Ipreme Court did anything in t 
Jencks case except its plain dut; 

j Lawyers, especially trial lawyei 

! s hould be commending tlip r^yr| f 

ithis aecision. 
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Anoth er case which has cause<On- 
cern, especially here in CaUfoiauA, is 
the Kenigsberg case^ in which your 
own Supreme Court was reversed on 
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Earl Warren 

Chief Justice 

U. S. Supreme Court 

a matter of admission to the bar. That 
decision troubles me, too. Neverthe- 
less, as my colleague Professor Archi- 
bald Cox pointed out in a speech he 
gav6 iFi uos Angeles at the time of th« 
American Bar Association Conven- 
tion there last August, this decision 
should not be read too broadly. One 
of the first things that a law student 
learns in Law School is that an opin- 
ion must be taken in the light of the 
facts before the Court, and that its 
significance depends on the actual de- 
cision on those facts, and on nothing 
more. As Professor Cox observed in 
his speech, the Konigsberg case shows 
that the Supreme Court "is concerned 
that a man should not be denied ad- 
mission to the bar because of radical 
political or economic views,** and that 
he should not be put to a special bur* 
den of proof because cf such views. 
There is a clear distinction, which I 
am sure the Court would recognize, 
between radical political and economic 
views, on the one hand, and true sub- 
version, on the other. The ranks of 
honored lawyers, throughout the cen-^ 
turies, in this country and elsewhere, 
have included people who challenged 
the status quo, as a matter of princi- 
ple or on behalf of a client Moreover, 
as Professor Cox likewise pointed out, 
the Court is concerned here, as in 
other fields of the law, "lest what ap- 
pear to be findings of fact should mask 
the application of a rule of law" which 
is inconsistent with proper freedom 
in seeking admission to the bar. 

As I have i ndicated, I do not think 
that the Konigsberg opinions ^i'<i VUl'y 



sa tisfactor y. Yet I have «maidgrable^ 
connaence that experience wUl^ow 
that the conclusion reached is not only 
one that we can live with but is one 
that we will come to accept. The sub- 
sequent action of the Court in a case 
from Oregon — In re Patterson, 356 
U. S. 947 (1958) — seems to confirm 
this view. 

Nelson Case 

Finally, I would like to make refer* 
ence to another decision as to which 
it seems to me that there has been 
great misunderstanding, based very 
largely on purely emotional grounds. 
This is the decision in Pennsylvania 
V, Nel3<m, 350 U. S. 497 (1956), 
where the Court held that the adop* 
tion by Congress of the Smith Act had 
superseded state statutes in the field 
of subversion. Actually, there is real- 
ly nothing novel or startling in thia 
decision. ''The same general conclu- 
sion has been reached before in liter- 
ally hundreds of cases. Reference is 
rarely made to the point actually de- 
cided in the Nelson case, which was 
that the Commonwealth of Pennsyl- 
vania could jiot maintain a prosecu- 
tion for subverson against the Federal 
government, after Congress had pro- 
vided for such prosecutions in the 
Smith Act, Wh^ should a State ^rose- 
cute for a conspiracy against the 
United States, especially when Con- 
gress has made provision for prose- 
cution in such cases by Federal 
authorities and in the Federal 
Courts? Such conspiracies have in- 
terstate ramifications, and are almost 
surely in more experienced and better 
informed hands when they 'are han- 
dled by Federal authorities. More- 

Court affirmed a decision of the Penn- 
sylvania Supreme Court. This was no 
novel doctrine. 

There have been moves in Congress 
to abolish the whole doctrine that 
state laws are superseded when Con- 
gress has passed a valid statute in 
the area. This is really throwing out 
the baby with the bath. The passage 
of such a statute would upset the 



^Literate Criti ^ 

^Howiever, it should sureTy IWrecog 
nized that not all criticisms of th< 
Supreme Court in recent years cai 
ba dismissed on the ground that the; 
are based primarily on emotiona 
grounds or on misunderstanding 
There are a number of persons o 
eminence and understanding who ma; 
be called, in the words of Professo 
Philii^ Bi Kurland of the University 
of Chicago Law School, the ''Literats 
Critics*' of the Supreme Court. 

First and foremost among thes6, < 
course, is Judge Learned Hand. . . 
[Jiidge Learned Hands says] thattti 
Supreme Court should not undertal 
to act as a third house of the legislj 
ture, and there can be^ no disagre 
ment with that. And insofar as } 
says that our legislative bodies theii 
setves iiav6 a great responsiiiiiity ] 
the field of civil liberties which th* 
should exercise more regularly ar 
carefully, one may likewise agree. Bi 
a legislative body is not a good plsn 
for the protection of individual righ 
— strange as that observation mt 
seem. There is ordinarily no concre 
specific case before the legislatii 
body. It legislates in general term 
on a broad issue, and rightly enougi 
with the general public interest pri 
marily in view. However, in th 
courts, there is an individual claii 
g protection, and presenting t 
ncrete facts of an actual case. Moi 
er, the action against which the i 
ividual is seeking protection may 
' at of an executive or administrati 
officer who is seeking to apply t 

l^v in a way that the legislatui 

cAuld hardly have foreseen. Eve 

with the greatest of responsibility c 

the part of the legislature, there 

ample scope for the proper functioi 

ing of the courts in this field. But ti 

courts should here, as every whei 

else, be restrained and careful, F< 

his emphasis on this important poin 

w« can -be grateful to Judge Han 

[A] document to which careful ah 

_. >-acY^c^tfiil attpntion must be ffiven i 

teaerai-state oaiance m many areaa, -j--*';^-"- :;:;""V;,^^j u^, fu~ rhU 
and would go far to Balkanize the the declaration s^^^edjv Jthe J^^^^^ 



United States. More than two years 
have passed since the Nelson case was 
decided, and there is no evidence that 
I know of that it has done any harm 
of any sort. If State officers have in- 
formation of subversion against the 



Justices of the Supreme Courts 
thirty-six of the States at their am 
al Conference held in Los Ange 
last August. , , . My best judgm< 
is that this statement will live m r\ 
tory as a symptom of the times a 
not because of its own power as 



United States, there is no reason to — — p^^^— ^-^ ^nnQtituti* 
think that it will not get full attention persuMiitejii^ussion o^^nilituti- 



from the F.B.I, and other agencies of 
the Federal Government. Why should 
it be the responsibility of the States 
to prosecute for offences against the 
Unite d DUtco anyway? ^ 



al law. 
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^ Qmtiftn Abandon ed % ^ 

Having: paid my respect^to a lium- 
ber of those who have recently en- 
gagred in criticisms of the Supreme 
Court, it is only appropriate that I, 
too, should now throw caution to the 
winds, and join their ranks. 

The Supreme Court in our system 
has unique responsibilities. Its duties 
are truly awesome. . . . The Court, 
and each of its members, have far too 
much to do, and have to work far too 
hard and too fast esT^ecialW in viewi^ 
of the great complexity and impor- 
tance of the issues that come before 
it, . , , To an extent to which I think 
the bar is largely unaware, the Su- 
preme Court is now oppressed by 
mere volume and complexity of its 
business. 

So I would first propose that the 
organized bar establish committees to 
review the volume of the Court's 

Court, to devise ways and means to 
reduce this, so that the Court may 
have ample time to consider and 
weigh the tremendous questions 
which come before it. 

One area where something could 
be done, for example, is with respect 
to ordinary tax cases. It is now some 
twenty years ago since * . , Roger 
Traynor proposed that there should 
be a special court of appeal in tax 
cases. And I came along with a simi- 
lar proposal a few years later. These 
_^ suggestions were strongly disap 






proved by practicing lawyers. Yet the 
^ fact remains that the Supreme Court 
in a federal nation of 185^000,000 per- 
sons ought not to have to spend its 
',tiTnp Hecirimg ordinf ry tax cases. In- 
deed, I will even go so far as to say 
that the Supreme Court, hard pressed 
for time as it is, does not do a very 
good job in the intricate and special- 
ized field of federal taxation. For in- 
stance, I may mention one of its most 
recent decisions in the field — Flora 
V. United States, 857 U. S. 63 (1958) 
— where the Court held that a taxpay- 
er who had paid only part of a tax 
claimed to be due from him could not 
maintain a suit to get it back. This 
leads to the bizarre result that a 
taxpayer who pays everything he has 
is wholly without remedy if he cannot 
pay the whole tax assessed. This re- 
sult was reached in the teeth of the 
language of the statute, and on the 

is demonstrably wrong, I venture the 
thought that this was a resuit which 
would not have been reached if the 
court had had more time for the con- 
sideration of the case. But, as things 
are, tax cases inevitably hav e a lo w 
prinri±y f^pnnpp all the cases the bu- 
T»reme Court has to decide. It would 



be^iBJhfi.interest of all c onceme3 to 
find a way to relieve the (TfiUl L ftom 
having to decide these cases, and 
many other — non-constitutional — 
cases in the general area of adminis- 
trative law. 

Too Broad Grounds 

As I have reviewed the decisions 
of the Court in recent years, there are 
not many of the results reached, it 
seems to me, which are really objec- 
tionable on what might be called 
sound professional grounds. But in 
an unfortunate number of the cases, 
in my view, the opinions proceed on 
too broad grOUauS, aHu II, iS unesc 
grounds, rather than the actual points 
decided, which have caused some of 
the trouble. This is an area where 
perhaps the Chief Justice can have 
an esnecial influence. 

Take, for example, the Watkvns 
case — Watkins v. United States. 354 
U. S. 178 (1957) — where the Court 

I (See OVERWORK <m page fou\) 
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I (Continued from page three) \ 

reversed a conviction for contempt cff 
Congress and talked in rather broad 
terms about the powers of Congress 
in this field. Or the Sweezy case — 
Sweezy v. New Hampshire ^ 354 U. S. 
234 (1957) — which was decided at 
the same time. The latter case has 
been the subject of an intemperate 
attack by the Attorney General of 

ing counsel in the case and might 
better have been more restrained. The 
former case has occasioned: a good 
deal of complaint in Congress. Look- 
ing as a lawyer at the facts of these 
cases, and what was decided, I cannot 
believe that they are truly objection- 
able. But both opinions contain broad 
statements, which might better, I 
think, have been carefully guarded 
and trirnrueu away* luost of tue re- 
action comes from the breadth of 
some of the statements in the opin- 
ions, which were not really necessary 
to the decisions themselves. 

Another case to which I would refer 
is Hoag v. New Jersey, 356 U. S* 
464, decided last May. Here the ma- 
jority of the Court held th at a ners on 



could be tried and convicted in New 
Jersey of robbery after he had been 
acquitted of robbing three other per- 
sons on the same occasion. Note that 

una wixo £iii appeal xiviii c% »^v«*vc ^vux ^^ 

and that New Jersey had held that 
such a second trial was consistent 
with its law. The only question was 
whether this violated the Fourteenth 
Amendment's prohibition against an i 
action contrary to "due process of 
law/' In this case, the Chief Justice ' 
filed a dissenting opinion. He felt that 
"the conviction of this petitioner ha5 
been obtained by use of a procedure 
inconsistent with the due process re- 
quirements of the Fourteenth Amend- 
ment/' But he never tells us why. Tc 
me there is more of yearning than oi 
law in this opinion. Perhaps it is hi; 
long experience as Governor which 
leads the Chief Justice to approact 
problems in some cases in terms oi 
generalities and without sharp focus 

Interstate Commerce 

Finally, there is one important area 
where I have long found myself i 
sharp disagreement with a majorit 
of the Court, In the field of interstal 
commerce, Congress has refused t 

but has instead left in force the En 
ployers' Liability Act, which bast 
liability on negligence and fault. Ye 
over a series of years, the Court ha; 
bv one extreme decision after anothe 
largely transformed this statute ini 
a workmen's compensation act, wit 
unlimited liability. Justices Black an 
Douglas have been the leaders in th 
movement. Closely related to this ha 
been the substantial eliruination o 
aijy effective judicial restraint in ci'' ' 
jury trials, so that state courts a 
repeatedly required to allow juri 
to find verdicts on an amount of e^ 
dence which can hardly be called 
scintilla, I am sorry that the Chi 
Justice has followed along in the 
cases. Indeed, these cases ought n 
to be before the Supreme Court at a 
That the Court has brought the 
there through certiorari only e 
hances my criticism in this fie 
Speaking in purely professior 
terms, without any reflection on n^ 
tive, this is one area where the Coui 

**activists," and thus caused J^ggJiJ 
f ortmratrtiarm . 



For m 
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-^'^Y hnr" would be» t hen, tha t the 
Court would endeavor, p.samStter of 
its Avisdom and judgment, to exercise 
great care to decide constitutional 
questions only when absolutely neces- 
sary, and then only in carefully 
guarded and narrowly written opin- 
ions designed to decide only the pre- 
cise questions then before the Court, 
and inescapably required to be de- 
cided. If it be said thnt this is the 
Frankfurter line, I would say that it 
is none the worse for that. Moreover, 
I s^m sui*e that he would be the first to , 
agree that he did not originate this * 
approach, but that he got it from|' 
among others, James Bradley Thayerl) 
a great professor in the Harvard La\f 
School two generations ago, wh# 
should be remembered more widely 
than he is. 
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BOX SCORE ON 



THE SUPREME COURT 



N July 10, 195S, Senator James 
O. Easthnd of Mississippi, 
loW ihc U. S. Senate how the in- 
dividual members of the Supreme 
Court have voted oq Communist 
i:3isc%. He mdy in part: 

Earl Warren took the oath of of- 
hce as Uhiei Justice in October 
1953, In the four and a half years 
since he has been Chief Justice, the 
Court hits consented to hc^ a fan- 
ustic total of 39 cases involving 
Communist or subversive activities 
in one form or another. Thirty of 
these decisions have sustained the 
position advocated by the Com- 
munistSy and only nine have been to 
the contrary. 



ETTSivmVnrnViif 



ously introduced in the RECORD, 
which starts with the year lV4i* 

Hugo Black participated in a to- 
tal of 71 cases, and his batting aver- 
age is an even 1,000. SeventyK>nc 
times he voted to sustain the posi- 
tion advocated by tlxc Communists, 
and not one vote or one case did he 
decide to the contrary. 

Justice William 'Douglas partici- 
pated in 69 cases. His baitinjj aver- 
age is slightly lower tlian Black's. 
Pro-Communist voted 66; anti- 
Communist, three. 

It is hard to believe, Mr. Presi- 
dent, that the Government, or the 
States, t he Department of lust ice. 
the Federal Bureau of Investiira* 



hlAfhlJJtmMilU B JiU ' 



over-all result of these dccisionj is the United States District Courts, 

an analysis of the votes and poti- and United States Circuit Courts of 

tions ukeo by the individual judge*. Appeal were always wrong when 

This i« from the tabulation previ- it comes to Communists, 
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Fflix Frankfurter is the third 
member of the (>ourt who has 
served coruiiujously throughout 
this period. He panici^wtcd in 72 
cases and h« rea>rd shows pro- 
0>mmuni$t votes, 5(t; anti-Cf/mmii' 
nist, 16, 

Tf»m Cbrk was appointed to Ac 
Court in W9. He is the last racm- 
bcr now on the Court of a f^roup 
comix>sed of Clark, Roed, and Min- 
um, who were usually anti-Com- 
munist. These nrc theirrecords: 



Pro-(>>mmunist votes: Cbrk^ 18; 
Keed. 14; Burton^ 32; and Minion, 
10. 

Anii-Ommunist v(Kc$: <"lark, M^ 
Recd» 40; Burton, 37; and Minton, 
35. 

Kurton is included above with 
his record of 32-37; he was nwrc 
often with than against the strong 
anti-0)mmunist judges. 

Here are the records of the re- 
maining mcmlKfs of the presently 
constituted Court: 

Pro-Commiintst votes: Warren. 
36; Harlan, 20; Urcnnan, 18; and 
Whittakcr, four* 

Anii-0:>mmunist votes; Warren, 
three; Harlan, 14; lircnnan, two; 
and \Vhiitaker» se\'cn. 

Mr. President, I have here pre- 
sented an overall picture based en- 



tirely on a statistical analysis. 1 do 
noi argue thai a jud^^e wsks always 
wrong in each and every individual 
decision that mi^bt have a rcsuh 
favorable cd Ae Communist posi- 
tiocL What OQOccrns mc and is of 
«ast oonceni to the American peso- 
pk is the pattern thai has been dc- 
Telopcd and made clear by these 
facts and figures. AIso^ since the 
great number of cases considered 
in the categories that I have here 
discussed arise by virtue of Writs of 
certiorari where the Court stStrmn- 
tively decides what k shall and 
♦hall not consider, the startling in- 
crease in the number of decisions 
that favor the position oi the Com- 
munists under Warren can be justi- 
fiably held to be most itgnificani/ 

EVEN more important than tlie 
high proportion of cases which 
have been decided favorably u> the 
Communists contention is the faa 
that increasingly, under Chief Jus- 
tice Warren's regime, the Court has 
been expanding iu usurpation c>f 
the legislative field and purporting 
to make new law of general appltca 
tion which will be favorable to the 
Communist position* not only in the 
individual cases decided, but in in- 
numerable other cases. 



Autfition 

Wishing to do the right thing, the motorist siopj^ed the car and started 
hack in search of the f^irmrr whose rooiier he had hiL 

*Tardon mc," said the motorist, "I killed your rooster with my car an J 
I came lo let you know J*m willing to replace him." 

**lhnminmm,*' miisctl the fanner, *'let*s hear you crow.** 



R)rm 



;.- ^ .^. 



VOLUME xLv-No. 16 U^ST Ncws S Woflcl Rcpoft 



' / 



WASHINGTON, D. C. 




// 



IKE'S COURT" NOW 
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WHERE JT STANDS 



With o new Justice moving int o the U^. 



Line-up now is five Eisenhower oppotntees, 
four pre-Etsenhower oppointees. 

But don't look for a bosic shift in direction 
of Court's findings. Don't look for on end of 
controversy over the Court, either. 



New Justice, Potter Stewart, takes office at 
a time when the highest court is under fire 
from mony directions. 

Segregotion rulings ore only one sore spot. 
Stote's rights is onother. Supreme Court's pow- 
er is still another. 

The docket is loaded with touchy issues. 



President Eisenhower last week made 
his fifth appointment to the Supreme 
Court of the United States. Mr. Eisen- 
hower's appointees now form a majority 
of the Court. 

The choice of Potter Stewart to be the 
fifth Eisenhower-apfwinted T list i ce wil l 
n ot alter the Court's complex ion. His 
views on national and judicial issues are 
reported to be rather close to those of Jus- 
tice Harold H. Burton, whom he replaces. 

A majority of the existing Supreme 
Court still is Democratic. And the court 
of today is more deeply in controversy 
than at aoy time since the 1930s, when a 
Court with a Republican majority was 
under attack. The Court of 1935 and 



1936 was attacked for taking, a narrow- 
view^ of the powers of the Government 
in Washington. Today's Court is under 
attack for asserting an authority that 
critics contend makes Ijoth the Court and 
the central Government all-ix>werful. 

This dash between the power of the 
Supreme Court and that of individual 
States, as well as between the Supreme 
Court and the Congress, is expected to 
grow in intensity. 

"RadUals" vi. "consmrvafivt/'JUc 
record indicates that the Court itself 
does not divide along party lines. The 
division is between those Justices who are 
regarded as "conservative" in viewpoint 
and thdse often described as "radical/* 



On the issue of lacial Mt:i<7;.iti<)n. in 
schiMils or els4*wli<T4-. thtTr is no <li\}* 
sion. The C<iurt has Imcii un.iiiiinotis in 
insisting iipnn tlesc^gifgation. Jnsticf 
Stewart vv ill hring no break in th.it st\\u\ 
Iront. The new Jtistict-. wlirn nn the 
Sixth Circuit Court of App<,ik. con- 
cur rt^d in a decision that ordrred the 
school hoanl of HillslMnn, Ohio, to put 
an vv,i\ to a districting ssstnn thai ix 
cludt^tl Negro jnijiils Iruin wliitt- sehooK. 
He said in a separatr oi>ininn; "The 
board's action was, tluiriorc, not ouh 
uiisup}>oi'te4l b\ an\ color oi Sl.ilt' law. 
imt in knowing \io|ation of the (!oiisti- 
tution of the U. S." 

It is in other firlds relating to irder.d 




PpHER ST EWART, pictured at 
Supreme Court buildmg lost week 



I HE_N_E WEST MEMBER of the Su- 

pre me Co urt. Potter Stewart, is 
_als_o the younge st. He is 43. For four 
years prior to his appointment by 
President Eisenhower last week. As- 
sociate Justice Stewart was a judge 
in the U. S. Court of Appeals. 

The young Justice-designate, who 
takes the post left vacant by the 
resignation of Justice Harold H, 
Burton, of Ohio, is also an Ohio 
resident. His father, James Garfield 
Stewart, now a rnernber_pf the, Qbio 
sucixmc. caurt, was oq ^y fn ^v"'' °^ 
Cincinnati. He himself was a mem- 
ber^ of the Cincinnati city council, 
and vice mayor of the city. He is a 



Republican and was a strong sup- 
porter of the late Senator Rot>ert A 
Taft for the Republican nomination 
for President in 1948 and 1952. 

Other lawyers have a high regard 
for Justice Stewart as a lawyer and 
a judge. A spokesman for the Ameri- 
can Bar Association termed his ap- 
pointment to the Supreme Court 
'excellent/' 

The new Associate Justice gradu- 
ated with honors from Yale Univer- 
sity and Yale Law School During 
World War IT, he served at sea with 
the Navy. 

Senate confirmation is needed to 
make the apfwintment [K-rmanent. 
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Wh«r« tawft ar« mod*, 1h«n in- 
t»fpft»d — th» Copifo l, hoffl* 
of ConQr«n, In foroground, 
Swpfmo Court in bockofound . 



power, to rights of lalK)r unions, to civil 
iii>erties, to other national Issues that 
tlie division is sharp. 

On the so-called "radicar side of the 
issues, Justie<*s Hiifio L. Black and Wil- 
]iiiin O. J)nu^Ja.s ijlmost always vote to- 
gellier. Both were apjK>jiiled by President 
FrankHn I^, Roosevelt. Chief Justice Earl 
Warren, in most instances, joins the 
Blaek-Dmi^las cH>m}>ination. The Chief 
Justice was appointed by President Ei- 
siMil lower. Justice William J. Brennan. 
Jr.. joins this grnnp more often than not, 
gixinj; it a fourth vote. Justice Brennan, 
ahbonjih a ncmocrat. was named by 
President Eisenhower. 

On the so-called "conservative** side 
of the issues. Justices Tom C. Clark, a 
Democrat, and Harold H. Burton, a Re- 
publican, both appointed by President 
Harry S. Truman, usually stood together. 
Justiet' Burton now is replaced by Justice 
Stewart, also a Republican. It remains 
to l>c disclosed where the new Justice 
will stand, justice Charles E. Whit taker, 
apiM)intcd h\ President Eisenhower in 

1957, has been on the Court too snort 
a tiini- to establish a clear record, but 
apix-ars to incline toward a "conserva- 
tive" \'iew point. 

The power halancm. Justice Felix 
Frankfurter, a Roosevelt appointee, and 
Justice John M. Harlan, appointed by 
President Eisenhower, tend to hold the 
balance of |>ou'er in the Court. Both of 
these Justices at times lean toward the 
idea of ** judicial self -restraint/' recom- 
mended last summer in a resolution by 

36 
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Chi«f Juific*. A9« 67. El«cf«d t»- 
publican Governor of Colifomio Hir*« 
fim», i«rving 1943 to 1953. Ap- 
polnr«d Chlmt JuiHc* S«pr. JO, 1953. 



the Conference of Chief Justices, consist- 
mg of chief justices of State supreme 
courts. 

The basic fxjre of the Court, accord* 
ing to those who study its actions* in- 
clines to the "radical" viewpoint. The 
Chief Justice and Justices Black, Doug- 
las and Brennan. when together on cru- 
cial issues, need to persuade only one 
other Justice to win their point. 

The Court itself in the period ahead 
is expected to be under continuous at- 
tack, not only from the South, where 
integration decisions are vigorously op- 



N»w York Ropublican, 59. Lawyor, 
countol for prosocufion fn Now York 
groft caioi in 1920i. Advoncod 
from U, S. Court of Appeols In 19S5w 



posed, but from Congress and State 
judges and lawyers. 

The Senate last sumnier came within 
one vote of passing a bill to restrict tbc 
Court*s powers. Representatives Howard 
W, Smith (Dem.), of Virginia, has said 
he will introduce again a bill to limit the 
Court's power to strike down State laws. 
Other bills are expected to aim at over- 
turning decisions on prosecution of Com- 
munists, federal loyalty laws, passport 
rules, 

Aheod: mort controvtrsy. The Court 
will decide questions that appear certain 



PRESIDENTS ROOSEVELT AND TRUMAN 



HUGO L BLACK 
Age 77* Democratic Senator from Ala- 
bama, 1927 fa 1937, when named fa 
Court at Pretidenf Rootevelft first 
appointee. Senior Justice, tn service. 



FEUX FRANKFURTER 
At 75, the oldest member of the Court. 
Barn in Vienna, Austria. Appointed 
by President Roosevelt in 1939. 
Was professor of law at Harvard. 
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FIVE i|U$Ti<;ES; TO SUPREME COURT IN THE LAST FIVE YEARS 




WILLIAM J. BRENNAN, J R . 
Democrat, 52. Lowy«r, fh«n a |udg« 
In N«w Jtrs^y courts. Movod up to 
Stot* Supremo Court In 1952. Ap« 
pointod to U. S. Supromo Court in 1956. 



rhntm: l>\&\\ K W uU \V.<rM 



CHARLES E, WHITTAKER 
Ropublican, 57. Trial lawyor until 
1954. Entorod tho ftdtral judiciary 
at a district ' judgo in Missouri. 
Namod to Supromo Court in 1957. 



POTTER S TEWART 
A90 43. Appointed Oct 7, 1956. Law- 
yor. was Repubtkon member Clncin^ 
nati city council. Became federal judge 
In 1954. Court's youngest member. 
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to excite controversy. The questions deal 
with integration, the powers of Congress, 
and business regulation. 

On the race question there are cases 
involving restrictions by State law on 
the activities of the National Association 
for the Advancement of Colored People, 
and the validity of a pupii-assignment 
law in Alabama. Louisiana is appealing 
a lower-court decision that held uncon- 
ititutional a law said to discriminate 
against Negroes by requiring applicants 
for State colleges to get certificates from 
their high schools. A federal-court in- 



junction against Governor Orval E. Fau- 
bus. of Arkansas, also is on apiK.*al. 

Tlie ptiwor of congrcssi«ual ct)mniitlt*es 
to compel testimony from witnesses 
comes up again in a number of cases. 
The Court has agreed to review a case 
questioning the power of the House 
Committee on Un-American Activities to 
require witnesses to testify about Com- 
munist affiliations. Another case questions 
the power of the Senate Internal St'curity 
Committee to subpoena records of a 
union said to be Communist-dominated. 
Other cases pending involve questioning 



APPOINTED THESE FOUR J USTICES 



WILLIAM O. DOUG LAS 
Democrat, 60, appointed by Presi- 
dent Roosevelt in 1939 from State 
of Washington. Was professor of 
law, later an official under New DeaL 



TOM C. CLARK 

Texas Democrat, 59. Only Truman 

[appointee left on Court. Served as 

| U> S. Attorney Gener al for four 

^ears, appointed to Court in 1949. 
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of witnesses by commitlccJi of State Jt'gis* 
latures. 

The Court has heen sli.irjih triliei/i-il 
for past decisions limiting \\ic puwrv of 
etinj^ressional eoniinillrt'S aiul wtMkruin^ 
ftxh'ral and Stale j el ion aiiiiinsl (Jonunn- 
nists. 

ftiue of criminai ta ws, Dicisinns alsn 
arc sought on wheliitM' pt'r>ons can Ik- 
tried in l>oth ft*<UTal and Statt- courts 
for the siune crime, and wlu'tlur a wifr 
Cini testify a gainst tier liiishan^t if slic is 
williiiji to do so. 

The resolution of the State chief jus- 
tices particiilarl> dephired the reei'nt 
trend uf Supreme C^unrl divisions that 
interfered witli State adininistrittion ot 
criminal laws. 

The Court i-s iK^iiig asked t(» rc\icvv, 
for the first time, the use of confidi'utial 
information in securit\ cases eo\eriiin 
pri\atel> operated defense plant>. The 
case invoKes an e\ecuti\e ol a business 
firm who lost hi\ job when his seem it > 
clearance was canceled. Past dccisinns 
on the sc^curitv program have led to pro- 
tests in Congress that the Snprente Court 
is wcal^eiiiiig the laws. 

Another case ehallenges the eons til n- 
tionatity of a PennsyKania law that 
permits local option in baiuiitig Snu- 
day int)tii>n pictures. The cbalKiige is 
that this law \ itilatcs freeilom i>i spi'i'cli 
and press. 

Tlie docket appt^us certain tn ke<p 
alive the controversy i>\fr liie SuprtMn* 
Court that lias been growing e\'ei' since 
Earl Warren became Cliiel Justice fCHOi 
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that the paramount issuet-ttie ones the 
people were most concerned about and 
on Mviik^ the elections probably would 
lum-were these two: Peftoe and jobs. 

E^^mmmy^ C»»J •r Mm^f On eco- 
nomic pdicy^ the lines were shaiply 
drawn. Nixon in his speeches lOumM 
the Republican note that die voters have 
never had it so good; die GOP has given 
them higher wages, more security, a&d^ 
besides, stopped the reoesiion. The Re- 
publican Party, said the Republicans, is 
the party of private enterprise, while die 
£)enrKx?ratic Party is the party td ''nation- 
' alization [and] sodalization.'* 

In a policy statement last week. Re- 
publican leaders tn Washington said that 
any future Congress controlled by the 
Democrats would be "far to the left of 
the New aod Fair Deals." Private enter* 
prise, the GOP said, "could not survive 
in such a climate." 

To this the Democrats responded: The 
Republicans were responsible for the re- 
cession in the first place, responsible for 
inflation, responsible for unemployment 
Even though the number of jobless 
dropped by half a million in August, they 
said, there still were more than 4 mUlton 
people out of work. Harry Truman 
quipped: The Republicans have cre- 
ated a new kind of 4'H club— high prices, 
high taxes, high unemployment, aT)d high 
interest rates." 

On foreign policy, oo the issue of 
peace, however, neither party was quite 
so doj^matic. The big reason: Neither 
could afford to risk an all-out staiMl while 
the situation at Quemoy and Matsu re- 
mained unresolved, 

Noi^tlieless, at the weekend, the Dem- 
iK'tiits issued a policy statement in which 
they accused the Administration of giv- 
ing "six years of leaderless vacillation** 
in foreign affairs and of bringing the 
U.S. to the **brink of having to fight 4_ 
nuclear war inadequately prepared" and 
\vJt1iout allies. 

Tke nileHH«t For the Democrats, 
tliere was the real fear that the Formosa 
affair could become a major Republican 
asset. Even the severest critics of Secre- 
tary of State John Foster Dulles ad- 
mitted that by guessing correctly that 
the Reds were not ready for all-out war, 
he had forced them to back down. If 
Dulles now brought off a satisfactor\' 
settlement before election day, the vot- 
ers might hand all the credit to the Ad* 
ministration for clearing up the mess. 

The danger to the Republicans 
worked in reverse: If the Far Eastern 
crisis should suddenly worsen, if the 
shooting should break out again, the vot- 
ers might well turn their backs on the 
Administration in droves. 



OH the latest in News week's series 

of election size-ups— on Pennsyh a- 

nia and Alaska— see pages 41 and 42. 
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The 'New' 




When the United States Supreme Court 
reooovened this week for the teoood tefr* 
sion of its regular term, there wa s a new 
face on the bench . It bekmged to 43- 
vear-o M Potter Stewar t, a Federal fidge 
whom President Eisenhower appointed 
to succeed Justice Harold Burton, retir- 
ing at 70 for his health. (See this week's 
NEWSMAKER, page 38.) 

i Tbe presence of the new Justice 

f pointed up two fact s: 

1 ►T hat with five of its members now 

' Eisenhower appointees, tbe nine-nuin 
tribunal has become an ''Eisenhower 
court.** (President Roosevelt did not 
have a majority of his own appointees 
until 1940; President Truman made only- 
four appointments.) 

►Th at the Court*s membership, which 
has been moving in a steadily liberal 
direction throughout the Eisenhower 
Administration, has taken still another 
move, however slight, toward the liberal 
point of vie ^\ Tustice Ste wart is generalJv 
regarded as conser\ati\e : but certainly 
he will not be quite as conservative as 
the man whom he replaced, (justice 
Burton ranked with Justice Tom Qark 
as the two members farthest to the right; 
both were Tniman appointees.) 

From these two facts, the paradox 
emerges: That a RepuWican Adminis- 
tration, for the first time in more than two 
decades, has a majority of its own ap- 
pointees on the Supreme Court; aiKl yet 
the Court has a far more liberal slant, and 
is under fire from conservatives, as hot or 
hotter, than at any time during either the 
Roosevelt or Truman Administrations. 

Mr. Eisenhower did not deliberately 
seek sucli a situation. He has made only 
one political appointment, that of Earl 
Warren as Chief Justice. Other\vjse, the 
President has made it a policy to nomi- 



nate only front-rank lawyers, preferably 
with jtidkial evperienoe, and has insisted 
on their endorsement by the American 
bar AssociatkMi. But it tias so happened 
that in nearly every case, the men he 
has chosen have been less conservative 
than the Justices they were replacing. 
Wanen turned out to be more tiberal 
than the late Chief Justice Fred Vinson, a 
hieloiig Democrat Justioes John Marshall 
Harlan and William J. Brennan, both 
moderates, $uc<%eded two conservatives, 
Robert H. Jackson and Shennan Mintoo. 
tiaiiale P^ftfterm i It is true that the 
Court tend* to divkle itsell into the ap- 
parently inevitable classic pattern of 
three blocs, Uberal, conservative, and 
middle-ot-the-road. Warren leads the 
Uberal bloc, with Justices Hugo BUck 
arnl WilHam O. Douglas (both Roosevelt 
appointees). On the conservative side, 
with Tom Qark, are Justices Charles £. 
Whittaker (Mr. Eisenhower's fourth ap- 
poinunent) and Fe)ix Frankfurter, who 
was criticized as a rad ical ' 
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esi- 

dent Roosevelt appointed him in 1 939 . 
Brennan and Harlan are middleof^the- 
road, and Potter Stewart is expected to 
fall into that category. 

But if the pattern is familiar, there is 
this big difference: Today *s conserva- 
tives and middle-of-the-roaders are 
more liberal than their predecessors. 

There can be little doubt that Mr. 
Eisenhower has been startled by the 
turn the Supreme Court has taken. Al- 
though he has emphasized his deep re- 
spect for the Courtis position in American 
hfe, he also has expressed misgivings. 
He recently said that he thought die 
Court might have gone **slo\ver" on inte- 
gration. Earlier, he had said there were 
some decisions that "eucli of us has very 
great trouble understanding/' Within 
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nen, Flabbergasts Even Ike 



ritual's proper fuoctic m. 
le lawyer in Washington put 
: *HistoricaUy, them has 
a pulling and hauling among 
inches of government. Dur- 
there was a tendency for the 
■ more than its allotted third 
len it stood in the way of lo- 
iof). Some feel that the 
dministration grabbed more 
re for the executive branch. 
Administration, Congress has 
ify the balance and in «ome 
- erdone it . . . 

nes a Court which is onc e 
to restore the balan ce. It 
el that Congress has taken 
Ls share of power and the ex- 
jch not enough. It is in this 
truggle that the present 
s from its predecessors.'* 
it^ and far more critical, ap- 
\e Courts role was made by 
Ation's most respected juris ts, 
ral ludRe Learned Hand, in 
lectures that be delivered at 
irlier this year. When the 
s down a law. Judge Hand 
>e it does not ^'commend itself 
t's notion of justice,*' then the 
^urping the function of the 
'>ranch and becomes, in ef- 
id legislative chamber." 
r "^v'vnBi But the sharpest 
\3\ the Court has received 
can jurists came at the Con- 
nate Chief Justices in Cah'for- 
^nsX. There an overwhelming 
> to 8— voted for a resolution 
at the Court '*too often has 
adopt the role of police- 
out proper judicial restraint" 
K. Sept. 1), Such criticism of 
tribunal by the nations top 
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itate judges was without precedent, and 
ft was a hard bbw at the Court « b«t* 
tered prestige. 

The attacks oo tbe Court far Congrett 
were more to be expected. Natundly, 
most Southern congressmen were looking 
for ev^ry opportunity to itnke bade a£ 
the integration ruling*; naturally, most 
conservatives were angered by sudi de- 
cisions as the reversal of the conviction 
of the thirteen second-string Communists 
under the Smith Act In the closing houn 
of the last session, critics ^A the Court 
came surprisingly dose to ramming 
through bills that would have leverely 
. rest ricted the Court s jurisdiction ov g 
c ivil -rij^hts and subversion cas es. 

sirvHg^r Ati«r»«t When Confess re- 
convenes in January, conservative law* 
makers in both houses are prepared to 
introduce new legislation to curb the 
Court** powers. The bills they have pine- 
pared constitute the most far-reaching 
attack on the Court's authority since 
Chirf Justice John Marshall first asserted* 
in 1803, that the Court had the power to 
declare acts of Congress and the State 
Legislatures unconstitutional— a power 
the authors of the Constitution had not 
^ expressly provided. 

The Constitution does specify, how- 
ever, the power of Congress to limit the 
Supreme Courtis appellate jurisdiction* 
Among the proposals due to be rsbmit- 
ted at the next session are one to curtail 
the jurisdiction of the Court in cases of 
contempt of Congress, and one permit* 
ting the states to enforce their own laws 
on sedition against the Federal govern- 
ment without being subject to review by 
the Supreme Court, 

As 5ie Courts fall term gets ni:\d^T 
way, its members cannot fail to consider 
the possibility that any acceleration of 
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the preient libra] trend inig}it well lend 
flirength to its opponents in Congress. 
There was a grain of tnith fai the famous 
s»yim of Fkiley Peter Dimness Mr. 
Dooiey: The Supreme Court (oDows the 
efection fctunu. The present Court can- 
not afford to ignore public opinion, and 
its raftacUoo fai Omgress, at the ride of 
Invtag ftspowencut and the balanoe of 
power In government upset 



Newsmaker 



Mr* Justice Stewart 



B»ck in the harried, frantic days after 
Pear) Harbor. « midshipman named 
Potter Stewart io flie Navy's V-7 course 
at Northwestern University used to keep 
his fellow students awake by stomping 
up and down his quarters, singing out: 

"Hup, tup, trip, four, hup, tup , , ,* 

MkJshipman Stewart was teaching 
himself to march. His instructors agreed 
that in class, Stewart was a brflliant stu- 
dent-but when it came to miUtary drill, 
he was all left feet. And Stewart had 
decided to do something about it. 

*That*s the kind of guy he is," a friend 
of Stewart's said last week. "Hes the 
most single-minded man you ever saw. 
If he has to do something, no matter how 
trivial it may be, he buckles down to 
it and does it." 

The ex-mid.shjpman he was describing 
is now Judge Potter Stewart of the U.S. 
Sixth District Court of Appeals, and 
President Eisenhower*s latest appoint- 
ment to the Supreme Court. 

Stewart's singleness ot purpose has 
b een evident all through his life. From 
Hotchkiss School in Uikeville, Conn., he 
went on to Vale (from uhich be ^as 
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the picKnt libenl trend mi^ wdl lend 
strength to its opponents Id Coog^eu. 
There was a grain cf trudi io the f amom 
saying of Fnley P«ier Donoe'i Mr. 
Dool^: The Siqimne Couit foDowi the 
election returns* Hie praent Court can* 
not afford to ignore public opiniaD, wd 
its reflection b Con^ets, at the riA a£ 
having its powers cut and the halanoe of 
power in government upaet 



Newsmaker 



Mr. Justice Stewart 



Back in the harried, frantic days after 
Pearl Harbor, a midshipman named 
Porter Stewart in the Navy's V-7 course j 
at Northwestern University used to keep I 
his fellow stiKlents awake by stomping 1 
up and down his quarters, singing out; I 

''Hup, tup, trip, four, hup, tup . . * I 

Midshipman Stewart was teaching ^ 
himself to march. His instructors agreed 
that in class, Stewart was a brjljiant stu- 
dent—but when it came to military drill, 
he was all left feet. And Stewart had 
decided to do something about it. 

"Hiat's the kind of guy he is * a friend i 
ci Stewart^s said last week. "Hc^s the j 
most single-minded man you ever saw. 
If he has to do something, no matter how 
trivial it may be, he buckles down to 
it and does it." 

The ex-midshipman he was describing 
is now judge Potter Stewart of the U.S. 
Sixth District Court of Appeals, and 
President Eisenhower's latest appoint- 
ment to the Supreme Court. 

Stew-art's singleness of purpose has 
bee n evident all through his life. From 
Hotchkiss SchooJ in LdkevilJe, Conn., he 
went on to Yale (from which he was 



gmhiated in 1037), where be had a 
Hotchlciis flcbolardi^ for four yean. He 
alio was Fbi BeU Kappa, took a cum 
bude degree, and won a fellowship for 
a year's study at Cambridge Univeiiity 
in England. Back at the Yale Law School, 
he made the Law iteview, which means 
he was in the top 10 per cent of his dasa. 

And wnoD he liist decided to fo Ud 
pobtks,** Stewart's friend went on, *1ie 
becaine oompletdy abaonied in H. Non^ 
ing dse mattemL He dropped d bii 
other interests, he campaigned day and 
fright— no meeting was too small, or too 
far awiy, or too ute at night for Stewart 
to show up. He became the oompiete 
politician, and the ok)-time pcofessionak 
wefeooied him to their rwBk%,'" ■ 

Stewart entered Hepublican politics in 
Cindimati running for the dty ooundl 
in 1949, toQawing in the hunily tradition. 
His father, James CarfieU Stewart, now 
a justice of the Ohio Supreme Court, was 
once mayor of Cinciimati. Stewart lerved 
three years (serving one year *% vice 
mayor), and he was appointed to the 
Federal bench in 1054. 

U ral m Ijiwycr * St ewart has troubl e 
d enning hh own pouticaj pnuospph y. 
When ne was asked last week if be 
couM deiBne himself as a liberaT or 
**conservative,'' be replied: *1 really 
can't. I don't know what I am, except 
tha ^ I like to be tfaougfat of as a lawye r." 

Stewart, now 43, is the youngest man 
-with the exception of William O. 
Douglas— to be appointed to the Court in 
105 years. He is a tall (5 feet 11), slim 
(160 pounds) man with dark hair gray* 
ing shghtly at the temples, with a warm 
and flashing smile, and full of life. He's 
not averse to a drink or two, he's a good 
man on a fishing trip , hes an* excellen t 
r aconteur and mimi c , fin law school, hi s 
i mitation of the distinguished lawy er 
ThuT ff^an Arnold was renow ned.) He is 
married to the former Mary Ann (Andy) 




AhHO<lMt*d rr*M 



Bertles of New York and Bermuda, and 
the father of two boys and a giil. 

"At golf," said an associate, ^ fancies 
himself the world's greatest putter, but 
he's tBTible. At bridge-which he says 
he knows nothing about-he's a whiz.'' 

But more im portant than ail tfaeae 
things is Stewart's ajngh^**^ dftV^ 
ti on to tfaelaw-tfac kxiestone of his Ifc 
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Jimmy Bymea Tells It 

Nc Kt to Thomas leffenon. no Am egi- 
can haT exercised m^ much oop tniuom 
in fluence in flovenane "^ itf [f "**! ^^^^^^ 
Byr nes or South Carolina ^ And no Amer- 
ican, iixihiding Jefferson has ever held 
such a variety of official positioos. In a 
half century erf public life, Byrnes served 
in both the House of Representativei 
and Senate, on the Supreme Court as 
the nation's first real "assistant FresI* 
dent," as US. Secretary of State, and as 
governor of his state. Only a |dirase 
("Clear it with Sklney") kept him from 
becoming President. 

His unique record reaches from Ac 
days of the horse and buggy to the 
atomic age, spscat a domestic economic 
revolution, the emergence of the U,S. 
as a world power* two world wan^ and 
two great attempts to keep peace in the 
work!. In the sweeping events of his 
times, Jimmy Byrnes, now 79 and in re- 
tirement, has played an important and 
sometimes dominant role, 

Byrnes has told part of his story, no* 
taUy in hJs badt. ^Speaking Fmrfdfy * 
This week he tells far more, in an auto* 
biography* that covers his public career 
from his first tordJit victory parade to 
the day, almost 50 years later, when 
he left the old Governor's MansiosL 

And of all the historical revelations he 
makes, none is more significant than his 
own detailed story of why Hairy S. 
Truman, and not James F. Byrnes, bo* 
came 33rd President of the U.S. upon 
the death of Franklin D. Roosevelt 

#evt*tts P«tiagss Byrnes says he 
ran for the DenKxa'atic Vice Presiden- 
tial nomination in 1944 at President 
Roosevelt's urging. Yet, as the conven- 
tion approadied, he kept getting dis^ 
turbing reports that Mr. Roosevelt leaQy 
preferred, first. Sen. Harry S. Truman, 
and second. Associate Supreme Court 
Justice William O. Douglas. Byrnes con- 
fronted the President with these reports* 
and the President scoffed at them. He 
kept encouraging Byrnes to run. 

Two days before the convention* Mr. 
Roosevelt passed through Chicago on 
his way to San Diego, and Democratio 
National Chairman Robert Hannegan 
and Chicago boss Ed Kelly boarded his 
special train to find out who he wanted 

•"AU in One Ulrtimtf." All p«fe«. H«Tp«r* Si^ 

° Newsweek, October 20, 19S8 
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States' Righ 
On Subversion 

%j TEDXfiWiS j 

Wasliinirtoti,^Oet 20 (News; 
Buremfl>.—Th ^ Supreme Court 
tcxiay decided toTOTSraSTTStStes 
I rights case involving the'contro- 
Tersi»] issue of antisubversive 
investigations Ordered by the 
Ohio SUte Lcgtslattm. j 

The court's action meant that 
a decision will be handed down 
before next July and it almost 
certain to have an impact on the , 
new Congress. Last session, Con- 
gress considered in heated debate 
legislation aimed at wiping out 
previous court rulings nullifying 
state an ti subversive laws and re- 
Btricting powers of House and 
Senate investigating committees. 

The Ohio case concerns three: 
witnesses — Talmade Raley, Jo- [f 
eeph Stem and Emmett Calvin— 
convicted six years ago of con- 
tempt for refusing to answer 
questions when summoned before 
the Ohio State Un-American Ao 
livities Commission. The three 
received short jail sentences and 
were fined |500 ea^h. 

The Supreme Court today 
struck down another attempt to 
gel around desegregation deci- 
sions of the tribunal. It affirmed 
A lower court decision that Ne- 
groes are entitled to use the fa- 
cilities of a New Orleans city 
park. The ruling had been ap- 
p eajed bv the New Orleans City 
nfli Thiprovemert * — liition . 
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. «btet th# «in|i« 
_ conititutlonAl ^roteetloa 

ftMainft ilotibl* Jeopardy anil 

t£« p(iw«r «< 

cUU aad Ved* 

•«nl forern- 

mettti to en- 

lorca Uw» la 

the iimft field 

were arffued 
before the S«^ 
pretne' Ccnrt 

^ nsterday* 
One cue In- 

I TO Wed Al* 

rtaiMBartkui. 
who wii 
diMTged with hivliig helped 

rob 1 federally toaured aav- 
ftngft and loan association in 
Chicago, He was tried and 
acquitted In Federal court 
under a law making it $ Fed- 
ertl oflfenae to rob a Fed* 
erally-imured bank. Federai 
agents turned their evidence 
over to IlUnols prosecutors 
and he was then tried^ con- 
victed and sentenced to life 
In prison by a state court for 
the BamQ act 

The other ease Involved 
two men— Louis J. Abbate 
and Michael J. Falcone^who 
admittedly conspired to blow 
up telephone Installations 
Vhich included some circuits 
leased and controlled by the 
Federal Government They 
pleaded guilty In a state 

^ court for conspiring to de- 

I stroy private property and 

{ received 9(May sentences. 

1^ The Federal Government 

' apparently felt this wasn't 

y tough enough. It ijctried them 

] in Federal court for the same 
, act" and won conviction. The 




TTTctae wVvVfAittefic 

Jiuiiu * U itt « rtvttf 
Mibbata .case could pttfnX 
itace and riaderal forvn^ 

Ti^nl lew enforcement in 
a^end fields^ deluding dvU 
righti. If a SoiiUiemer were 
eharged with elvU rigbti vto- 
lation. It ml^t bmnlt the 
itate to try him for a minor 
xnHtoMm^ either ac^t him or 
a nominal aentence 
thus prevciit Federal |c- 

rnTH Amendmfcf 
Constitution says tfat 
person shall "for the same 
offense be twice placed in 
Jeopardy of life or limb;' As 
construed by the Supreme 
Court to date, thla rfeesn't 
mean quite what moat lay 
persona think it does. 

The Court has limited the 
protection against dout>le 
I jeopardy to Federal courts. 
Most stAtes hava their own 
double }eopardy provisions. 
But the five that do not can 
retry a person for the same 
crime unless the court de- 
cides the circumstances vio-' 
late its concept of ''ordered 
liberty." In the Federal 
courts the double Jeopardy 
clause forbids retrial of per- 
sons convicted as well as 
those acquitted— ^0 prevent 
the Government from trying 
to boost the sentence. 

The Court has held that a 



i 



1 single act can constitute two 
[or more -crimes for whi^h a 
person can receive separati; 
sentences— such as a dope 
beddler being tried for Illegal 
possession and sale. It has 

\ :l I ^A *- i.*^ L ruled In a state ca«e that 

\men then received stififer s^> ^Ij^n , person held up »ev 



\tences under a law making it 
a Federal crime to conspire 
to destroy communication fa* 
cilltiea controlled by the Gov- 
emment 

1 Prosecutlonf by both gov- 
^ emments for the same act are 
I rare. But Charles A. Bellows* 
attorney for Abbate and Fal- 
cone* predicted many would 
follow U the procedure la 
allowed. 

The Court 1» sharply di- 
vided on the questions raised, 
lit heard the Bartkua case 
(last year* spUt 4 to 4 with 
Justice William J. Brennan 
r. n ot t aking part, and 
rehe 
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eral persons In a bar at once 
Jlp. could after being acquitted j 
of roSbing one then be tried 
and convicted of robbing an- 
other. 

The Court has also ruled 
that both Federal and state 
governments can try a per- 
son for the same act which 
violated laws of each if they 
were enacted for diiferent 
purposes. For instance, a 
counterfeiter could be tried 
by the Federal Government 
for Illegally taJdng over its 
function of making -money 
and again by the state for de- 
frauding Its citizens. The rea- 
aoning'is that In such a case 
each government has a spe- 
cial andJltffere nt intere st to 



E~Bar5ua eaa#-^irtien|a^ 
person was acquitted by a 
Federal oourt and then con^ 
vlcted in a state court lor the 
same act. 

r Walter T/Ttaher, conrt^ap- 

polnted lawyer for Bartkus, 

irgued that the Federal and 

tate laws had the same pur- 

ose — to prevent bank rob- 

Ties. He aiked the Court to 
apply the former aoqulttal 
half of the double Jeopardy 
clause to the sUtet, at least 
to prevent trial by both the 
ments where thto laws h«d 
the same purpoie., ' 

William C Wines, assistant 
attorney general of Illinois, 
argued l^t both gove^- 
ments could try Barflcus even 
If their laws had identical 
purposes. *UDne of tte prices 
paid for dual sovereignty is 
dual powers,'* he said. 

The Abbate case was the 
opposite side of the coin with/3/^ 
the state trial coming first, <Ci 
except that Abbate and Fal- 
cone were convicted both 
I times. Their attorney. Bel- 
lows, said this made no dif- 
ference. No person should be 
tried twice .for the same of- 
fense, he said. 

"The idea that a person 
cannot be tried twice for the 
same thing Is so deeply In- 
grained and fundamental" 
that the Court should extend 
It to every cburt,'* he said. 

Leonard B. Sand, Justice 
Department attorney, argued 
that the principle of letting 
the Federal Government en. 
force Its laws regardless of 
state action Is inherent* In 
the Federal system and vital 
ito carrying out Federal pol* 
icles. The Federal and state 
laws involved in the Abbate 
case were enacted for dif- 
ferent purposes, said Sand. 
The Federal act was designed 
Id protect military circuits 
from sabotage. The state law 

grptects any private property, 
ut the Federal Government 
ahould be permitted to retry 
Abbate even If the statutes 
w uiij iJw t lc al^ hi 
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MNE JUDGES ON TRIAL 
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^ . At Pasadena, Calif., last Aug, 23, the Coixferenot «C 
^Mata Chiee iiuuCM, bj » TOte pf 86 b> aurored a iciur; 
; I detailed report attacking the^EarT frarrgffiupreme Caort 
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tin language aM3C U 
lawyers ever permifc themselves 
to pot on paper* - ^ 

The Warren Conrt, said the 
chief Justices of the supreme 
courts of % of the states, lias 
taken to invading the territory of 
Congress and making laws on its 
own» instead of leaving that job to 
the Senate and the House, whose 
business under the Constitutioti is 
to make all federal laws* 

" Am the stAe chief justices 
put it, the Warren Court *tpo 
often has tende4 to adopt the role 
of policy maker without proper 
judicial restraint.'^ . , 
This was a very tough indictment of the high court, 
because it came from judges of other courts. Therefore, it 
: Iwas expert testimony^ not just some squawking by ama- 
tteur critics not trained in the legal profession. 
But there was — 

WORSE TO COME 

--for the Warren Court; and it has now arrived via the 
U. S. News & World Report, the esteemed weekly news 
magazine published in Washington, a 

When the state chief justices' complaint became pub- 
lic, the USNWR set out to poll all 351 of *the judges, active 
and retired, on the U. S. district courts and U* S. circuit 
courts of appeals, as to whether they agreed or disagreed 
ly-. ». - * with the state supreme court chiefs* 
i tie i ale the Results of this poll have now been 

Poll Tells published in the magazine's Oct 24 

issue. 

Answers to the short questionnaire were received from 
128 of the federal judges, or 36.5 ?& of the total number. 
Professional pollsters such as Dr. George Gallup regard a 
response of 30-40% in such canvasses as **very good" — ^far 
above average. 

Of the 128 judges answering the questionnaire, 46% 
agreed with the state chief justices in their denunciations 
of the Warren Court, 39% disagreed, and 15% wouldn't 
say yes and wouldn't Say no. T - 

Of those who did say yes or no, 54% agreed with the 
statejUBtices, and 46% disagreed. 

Tnus, it is evident that there is — 
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— of the^l^arreii Court mxong a large percentage of fbose 
who know the Supreme Court beet; namely, the judgee on 
the lower levels of (he jadidary pyramid capped by the 
Supreme Court. ; ' 

": What H adds up to is thut the Supreme Court has beeh 
tried by a:qualifi^ jury of its peers <if not its superiors) 
in legit leaminf and judicial experience, and lias been 
;'- p_- • found wanting. 

AThredlto i its persistent invasions of Ooiir- 
OurSurvk^al I «ress* lawmaking territory area threat 
^^ ^ ^ I to the very survival of this country as 
a republic/^ 

That is bow serious the rituatlon is, and bow menadng 
to the traditional rights a|id privileges of all of us-. 

We nk>8t Earnestly hope that the next Congress will 
pass some or all of the c^^b-the-Wa^^en'<:ourt measures 
which came within a whisker of passing the last Congress 
but were finagled to death by Senate Majority Leader Lyn- 
don Johnson (D-Tex.) and House Speaker Sam Baybum 
(D-Tex.). 

Meanwhile, if you want to find out some of the things ^ 
the Warren Court — 

HAS BEEN UP TO 

— you can hardly do better than to come by a copy of the 
1958 report of the American Bar Associations Special Com* 
mittee on Communist Tactics, Strategy and Objectives, 

This document summarizes the Warren Court's 20 
worst pro-Communist decisions, in addition to giving the 
reader a working knowledge of how the criminal Com- 
n »» ^ M munist conspiracy operates Jiiroughout 
Better Get the free world. 

TshiMReoorl The report was mysteriously 

*^ throttled in the ABA; but Sen. Styles 
Bridges (R-N. H.) got hold of a copy and inserted it in the 
Congressional Record. 

It is now being distributed at 10c a copy (to cover 
mailing and production costs) by America*s Future, Inc., 
5 42 M^in St., New RocheUe^ N. Y.; and we recojmafini it 
tcrarpWHotic Am^icairt.,,,-; l^^:;;,v.C^v./^'S^^^^ 
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Cdurt Acts as Watchdog 
Of U. S. Agency Integrity 



With Increaiing Interest 
in th ^upreme Court , The 
Herald^ Tribune hw aBsem* 
bled m group of difltin* 
gnished lawyera to com^ 
mtnt on current, important 
court decisions* The group 
includes lawyers in general 
practice and on law facul- 
ties. Today^s article is by 

I Bennet Boskcy of Wash- 

I ington* 

Two televftflon channel cases 
last week provided the flrst 
occasion for the Supreme Court 
to consider suggestions of Im- 
propriety recently imcovered 
in Congressional investigations 
^Into the Federal Communica* 
^ tions Commission. 

Both cases were sent back {or 
the Court of Appeals to scruti- 
nize charges of Impropriety 
which had come to light subse* 
quent to declslona uphoMlns 
F .C. C/s channel transfers. 

Terse one-sentence orders 
sufficed to make the court's 
meaning plain. 

Hie Supreme Court Issued 
no. fawnai ■opinlODS last week, 



which is not unusual as the 
year's work gets under way 
during October. The justices 
are completing the process of 
sifting the hundreds of cases 
accumulated during summer 
recess. They must decide: 

Which of the cases pending 
on petitions' for certiorari 
should be accepted for review 
on the merits. 

Which of them the court 
should decline to review; and 
which, like these two tele- 
vislc^ cases, deserve some re- 
view but can be disposed of 
summarily without hearing oral 
argument. / 

Both television channel con- 
tests arose out of a major pro* 
ceeding IniUated by tQe F. C. a 
t0L bring about changes in the 
natlon*>wlde allocation of chan* 
nels. 

Sangamon Valley Television 
Corporation t?. United States: 
the F. C. C. ordered Channel 2 
txansferred from Springfield, 
II1.» to St. Louis. Sangamon, an 
applicant for Channel 3 at 
Springfield claimed the transfer 
would violate the communlea- 
tlons act, llie Distr ict of Colu m- 
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(Copthmed from pa^ cm) \ 
bU Court of Appeals afflnned! 
)P* C. C. SongftiaoA then lought 
fi|]pr«in* Court review, vhlch 
thA f orenunent opposed. 

Tbe Oovem^nt's brief caBed 
attention to testimony^ before 
title leffUlatlve over^^t sub- 
committee of ttie House Com- 
mittee on Interstate and For- 
eign Commerce, given In May 
and June, 1958, subsequent to 
the court of ^peals decision. 

Hie Government said this! 
testimony In^catcs that while; 
the matter was under consider*] 
atlon by P. C* C, represenutives j 
of someone Interested In having 
a new channel assigned to St. 
lx)uls, and representatives ^f| 
Sangamon and another appli- 
cant, who were interested in 
keeping Channel 3 in 8prlng- 
field, made ex parte < outside) 
presentations to various F C Q. 
members concerning the merits 
Sangamon's reply brief denied 
that the testimony Indicates 
Sangamon, or any representa 
ttve authorized by Sangamon, 
ever made any ex parte repre- 
sentations to any F« C. C. mem- 
ber. 
_ Jadgment Vacated 
The Supreme court's order 
dhrects that In view of the gov- 
ernment's representations con< 
ceming the Congressional hear- 
ings, the iudgment be vafated 
and the'^case remanded for such 
action as the Court of Appeals 
may deem appropriate. Identi- 
cal disposition was made of 
WIRL Television Corp. v. United 
states, involving an attack on 
F. C. C.'s transfer of Channel 8l 
from Peoriat ni., to the Daven-j 
port-Rock Ifiland-MoUne area.* 
Justices Clark and Harlan 
dissented on a purely procedural 
ground* 

They agreed that Impropriety 
In the F. C. C. proceeding. If it 
existed. Is a proper subject for 
court inquiry. But they saw no 
need to vacate the judgments, 
feeling that denials of certiorari 
would not foreclose the Court 
o! Appeals from considering the 
ImprtTprlety* question, * 

1 the majority of seven* how- 
lever, apparently toolt the view' 
that such reconsideration ought 
. not depend on the initiative of 
\ the parties, but was a duty the 
' Court of Appeals should under-. 
; take regardless of what the par- 
ties' wishes might be. It Is now 
' for the Court of Appeals to find 
\ out whether in fact there oc- 
curred Improper pressures or 
behind-the-scenes representa 
: liuiis Ufa type wh teh would In 
validate the plQceodtDBST^^ 



With an tmportaat aspect U fhe 
recuning problem of protecting 
the InteiTlty of administrative 
and Judicial proceedings figainst 
sarlous^abusei 

One of 'Troudeit Boasts'* 

As the court has said else 
wherei In requiring that pro- 
ceedings tainted by the use of 
perlured or false teritlmonT be 
reopened, "the untainted ad 
mlnlstratl^ of justice" la "one 
of the most cherished aspects of 
our institutions" and "one of 
our proudest boasts.** 

nderal regulatory agencies 
exercise vast powers delegated 
by Congress. Some of the pow- 
ers are conferred In such broad 
terms that, ordinarily, the 
agency's determination will be 
conclusive; the scope of Judi- 
cial review Is narrow indeed. 

'ten the stakes are^ lari 

:eguards are essential 

sure that the great dlscx^iJ 
Ltrusted to the agencies wL 
be exercised only In an above- 
board manner which fully pro- 
tects the public interest and 
the rights of aU parties as well. 
Much is being said about for- 
mulating new codes of ethics 
for administrative agencies. 
Certainly the administrative 
agencies themselves ought to 
make it Clear that any effort 
to tamper with4helr processes 
[Win be vigorously rebuffed. 
"*iere were no reason to exp^ 
^an an Improper approa 
Ight succeed, perhaps feTi 
!ople would be tempted to 
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BOWAtt) V 0t7TKtN 

j^Stor Stall wnuu . s 

JigTBed Xdl^ew a lower court 
t^DoHng that the Defense De- 
^^rtment has. eicluslve author- 
4t^ to dedde security Quallflca- 

\ 4toiu of employee is plaata 

1 with defense ^coo tracts. 

Y Attomeyi lor ^^tttf n 7- 
Xpregflj. a f ormer^vice preeldent 

/yVni general manager of. the 
Engineering and Reeearch 

(Corp.* aalEed the rrvtew, partly 
on the grounde that confi- 
dential inlormatioa was . M^ 
against Mr. Oreene. 
'Mr. Greene was dismissed' 
^T from m« job in 1963 after the 
, acting Secretary of the Navy 
■ wrote to hl^ employer -that Mr. 
\ Greene should be barred from 
" claasified filee and projects. * 
A three- judge panel t)f thef 
tToited States Court of Appeals 
here recognized that Mr. Greene 
was Injured in being forced 
from'liis Il8»000-a-year Job. He 
later went to work as an archi- 
tectural draftsman for $4,400 
, a year, / ' 

N» Rttht of Confrontation 

But, the opinion said. Mr. 
Oreene din not have the right 
ftp be confronted by his accus- i 
•rs as he had claimed. The ; 
appellate court said the Navy ' 
aecretary'fi powers to exclude 
iuch employes from security in- * 
formation was clear under the 
''general program for Industrial ; 
•ecurity ** 
^ A Navy review J(Oard had 



. , oibftr 

Uid baafa |& ckM .^ 

with Orsfoiy BUvarmaaler 
WflUaiii IiMv tniXMn, 
*». the bo«^ jald. had Um^ 
idenl^ed as floviet spies. Otter t 
»«««« invwToa sir. Oreeneii' 
«nef«d assodatldh irfth persons 
tdenttfled aa Commaniat gap. 
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-^(w induafaistf jeourtty pro- 
pia vorer^ huhdreda of thou- 
Ijndalflt workers la plants 
tluwAuiit the aDuntry. 

f ^e appellate-court O!pinion» 

Ihich had upheld the Qovam- 
lent, declared that a eoveoh^ 
Jtent which U too cautious""- 
jpjlylng^the *ecurtty progrJ 
Wfcay ^vHlmately have few ^ 
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Tng Tieavf watff, 

tial fngrodlant la tha-prodnih 

thm at atomic poweir- - '^ 

A iclentlit fomenr emplofM 
^ffjht^ABC, ^^cosne S. Slperaok, 
hid loira>iw fiourt mam to 
hare the^oOknmlaflOii enjofned 
from publishing detaila of the 
pToceai which he had defiaed* . 

Mr. Spevict had developed 
the prooeae before becoming a 
paid eonaulti^ht with the AEC 
in 1M9. While with the oom* 
misgibn. he iseued a report on 
the heavy water proceae. But 
he r ea erred. ttie righti to bli 
Jntention, "^ 

Subsequently, ha wa« farfa&d- 
Hen by the ABC from diadoelng 
bis process. This, Mr. Bpevacfc 
contends, oriented him txcm 
aeejbng fdrdg^^ pateofts. - vi ^ 

lleantlme; Ike contended, m 
'APC propQM^ 1^. jIlBcloae Om 
t^rocess italSr. ''-"' ' ' ' 

In ruling against Mr.^Speracfct 
the united statai i;ouit of 
Appeals for the District held 
that the Cooatltutlon does not 
forbid the publication of 
patent*. Furthermore, the court 
stated. , if pubUcation of t^ 
patent deprived Mr, Gpevack of 
property rights without com- 
pensation, the courts have 
power to grant him a judgment 
against the Oovemment 

Attorneys tor Mr. Spevack 

ftrgued that the Atomle Energy 

Act did not authorise the oom- 

jBlAsion to j>ubli«ti Ur, Bp^ 

|vaclc*s process without hi* 
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p Protesting Lawyer guits] 
[ $upreme pou rt Bar © 

k fX aiimvetKB*;i^A^ lawyii'i proud to ;ib« uA 6«tar ijvthe 
- tk» Aritned u » mepabir oCicourt" ^^^;,*4i ' 

tterfiuprtme C^urt bu- besautt Court ofBcUls ^^'Md fcmt, 
ot hlE ^o^ound dtsrwpiect for while restcnatlozu are imUsual^U 
the court «s noir conrtltuted." |tb«y *re not urtprecwlented. 



on 



May 2, 1M7 

In a letter to the Supreme 
C^urt clerk. Mr. Broyles stated: 

; * 'Please strike my name from 
iVlU of attorneys auth^iaed to 
practice before the supreme 
Court. Also, please note In your 
r<ecord6 that the action is taken 
iMirsuant to my request. 

. *1D my opinion, the Supreme 
Court has flagrantly • violated 
the doctripe of stare decisis 
fthe doctrine of letting remain 
that which has been decided 
previously) . has unduly stressed 
certain constitutional prorl- 
vlslons and completely ignored 
others, has ignored obvious j 
legislative Intent and has pat- 
ently violated all other estab- 
Ufihed rules of interpretation 
c^ laws and the constitutional 
I*ovislons." 

Mr. Broyles said he shared 
"ihe opinion of many millions 
of Americans that the Supreme 
Court has substituted its own 
ideas . . . for established leg- 
illative proces«^.** 

; The attorney continued : 

' "In view of my profound dis- 
respect for the court aa now 
constituted, I am nn Inp^^r 



rhSr, Broyles* re^ueat. 
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THfi QUESTION 
How do 7«« f«cl A^ttt th« SjL 
«r«nie Conrt freeiu «o»^iefSr 

akn spy AbeVs «oiiT*ctioa ©■ con- 
ftUtviional ffroondi while rcfasing 
U r«Tiew Frmnk Cortello's Ux 
eonvktioa on the ^mmb fToaiid*7 
WHERE ASKED >^\ 
BraoklyH and lUnbAtUii_X \ 
THE ANSWERS ^ , 
Bert * U KuTtmer, Brooklyn, 
sales mumper 
•*CosUllo was 
aever convicted 
of any crime 
except tax eva- 
sion and the 
Government ad- 
mitted it took 
illegal steps to 
convict htm- 
Abel, the master 
spy, was con- 
victed of a hein- 

.^ ous crime. Yet 

J the Supreme Court will review 

I his case on a technicality and re- 

f fuses Costello m review, its 

' wrong." 

; Joseph B. Keating, Brooklyn, 

' public relations: 

. "Only recently 

(the Supreme 
Court ruled 
against wire 
; tapping. Yet, in 
'■ spite of admis- 
!sions that Cos- 
tello's phones 
were tapped, 
ithe court re- 
fused a review* 
but it agreed to 
review Red spy 
Abel's conviction on the merest 
technicality* The court has freed 
many Communists on review, 
i Gertrude Kane, Brooklyn, de- 
^^^^^ partment man- 

^^■^^ ager: "It's im- 
^^^^^^^L 'poaaible for me 
^Hi^^^^^ to understand 

^^ W ^*^y ^^^ ^"" 

Tjfti^ W preme Court 
\/^ i has been so 

kind to convict- 
ed Communists, 
Sure* Costello 
is A gambler, 
but everyone 
has a right to 
^^^» H-*^/ »3^ b^ hni rrl i n 
TcAUPl. 1 hat's the American way." 








To 

B 



•Tax 

jn to the 

erima Cot* 

^.^* liaa been 

rivial -peto- 

Tfianae. He ia 
' ^ most dan* 
r««oua^y «Ter 
^Ho come here. 
f& wview bis 
lefaviction and 

^ jieniani 't^i^shirt maker: 

**l htM tto brief 
for Frank Cob- 
tallo, Ha'e J 
gambler and 
everyone knows 
\L But it'a a 
crime to tamper 
with one's maiL 
The Govern- 
ment admits 
i "^V^ ^ doing it ^^ 
m 1^ A Costello, It's 
lB*m^» Urrible when 
the Government breaks a law to 
i^nviTt someone, it could happen 

*"sterh"n\alatak, J«kson 

Heights bar 

manager: The 

Supreme Court 

!s only half 

right# Both 

c^ses shmild be 

reviewed. It 

should be a 

matter of pride 

in this country 

for us to be able 

to aar* 'Yes, 

Costello i»-, . ^^ 
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!ourt-Curbing 

When Senator John USM __ 
CD., Ark.) intnxIucM TWT at th» jj«xt 
iMiion of Congreas to curb the Su- 
^m« Court's poweri to make soclologi- 
Ml deciaions be will be able t6 preaent 
cbnTincins opinloni in support which 
w«re lacking during the past sesaion. 

Especially in mind Is the report of 
the Committee on Federai-State Rela- 
tionship^ adopted by the Conference of 
Chief tlustices st their August meeting* 
This report U highly critical of the 
Supreme Court's policy-making ten- 
dencies and of the court's inconstancy* 

vu uJiB ^njiuv LUC ic^pui-L BCijrs. 

*'* * . it seems strange that under a 
constitutional doctrine which requires 
All othera to recognize the ^Supreme 
Court' s ruling on constitutional ques- 
tions as binding adjudications of t 
meaning and application of the Coi 
ctitution^ the court itself has so fr^ 
quently overturned Its own declsioi 
tMreon, after the lapse of periods vai 
in| from one year to aeventy-fivei or 
•Vftt ninety-flvc years*** 

In the main, the report Tieals with 
the extent to which the Supreme Court 
has patently invaded the field it state's 
rights and is a document of such scope 
u to earn the classification of historic. 

j Not only should it be introduced in 
support of any measure calculated to 

S curb the court's powers but some of 
those who had a hand in its prepara- 
tion should be heard in person at the 
customary hearings. Six of the 10 
justices who prepared the uocumcnt 
are on Supreme Court benches outside 
the South. 

If partisan and sectional politics 
could be kept out of congressional con- 
sideration of the bill Senator McClel- 
LAN says he will introduce and the 

SAnftrence Report were presented 
Pl^perly* it la probable that the bill 
uld be passed on strength of the re* 
rt alone- — 
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JUSTICES SIT FOR FORMAL PORTRAIT 

this formal portrait of the ^upreme Court , as 
Inow constituted, was taken today ai ine court 
building. Seated, left to right: Justices Wil- 
Jfiam O. Douglas, Hugo L. Black, Chief Jus- 



id . 
id 



tice Earl Warren, i Felix Frankfurter and Tom 
C. Clark. Standing: Chanes Evans Whittaker, J r ::.^ 

John Marshal Harlan, Wiliam J. Brennan, jr.JJX M ^^-- U 
and Potter Stewai H ^ AP P t i oto. 
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Tou mtwt have seen their new group portrait In the papers- 

^jnesterday. Each time a Suj^eme Court 7usti«^ dies i&r resigns, and 

a iiew oneis taggedp they call in the photographer and pOM stiffly 

jjlor posterity In their new order of sefdorlty. In the rtshuffUiigp 

r as v4th a game of musical chalrSt everyone Junior to the departed 

toember moves up a chair, leaving the bleakest spot (farthest right, 

rear) to the cub. <^ 

I, am glad the Supreiy CourL sticks to thJs ritual, lor-^aside 

, from the foolish black robes of the Justices; and the quill pin on 

|| counsel's desk as he argues--not much else remains unchanged* 

' The court's burdens have been multiplied, as have its enemies 

(Justice Harlan tried ruefully to answer the latter yesterday, as 

did Justice Douglas a few weeks ago>< The calendar is more 

crowded the cases more complex than they were, yet they have to 

move faster* ^ . 

Almost every condition under which the Judges of the past 

lived, worked, thought, conferred, wrote their decisions, has been 

changed. The court, moreover, has always been mixed up in the 

political embroilments of its ttae« bot it is- living as dangerously 

in our day as it ever lived. 

♦ . • ♦ 

If you like the human and dramatic, ihen ts a book to year 

taste about the court— John P. Frank's **Marble Palace" (Knopf, $5). 

The author clerked for Justice Black, taught at a couple of law 

schools, and is now a working lawyer — which ought to explain the 

interesting mixture in the book of the academic and the human. 

He tries to do too much-*to give too compressed a survey of 

tite court's development^ describe Its Inner workings^ pass on the 

literary frailties as well as on the philosophical and technical skills 

of the judges. In the end It Is a bit of hodge-podge, but what of It? 

It Isn't great scholarship or deep theory or even bitter polemics. 

But It is part of the homanixing of knowIe<^^^ which makes the 

Tiiesday accounts of the Monday decisions add up io more sense. 

Incidentally the great event in Supreme Court scholarship will 

come soon when the volumes of the big Holmes project start 

pearing. With a characteristic gesture Justice Holmes left his 

itate to the U, S., and the money is being used to finance a ilx- 

►lume history of the Supreme Court. The authors have now blen 

[osen, the ~ general editor is Paul Freund of Harvard, and Ihe 

lults ought to be good. I 
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I like the article that Frefl Bodell has writtm qb -^ 




r^ 






;rt greats, in ""A Gallery of JusUces,** for the Saturday K«vie 
has put together an All-American f^ine, or what he calls 
tan's Dream Court." If s a fascinating game. If you iDce to choosy 
16 Ten Best Plays, or Ten Best Movies, or Ten Greatest Scientists, 
i^hy not a benchful of the great Justices? 

Of tlie 9S men who have served on tiM ooiirt since Its befht 
nlngs (the ninety-third Is Justice Potter Stewart, of Ohio) here are 
JtodeU's Nine. He takes John MarshaU and WUtiam Johnson from 
«he BfarshaU Court. Tlwn he Jmnpa and takes Samtiel KlUer and 
^ohn HarUn from the eoarta that sai between the CtvU War and 
the turn of the oentury, the latter helng the Plessy r/ Ferguson 
dissenter. Then another Jump, and he takes the gr^at trio of giants 
'^Holmes^ Hughes and Brattdel»— from the oonrt of the early tOth 
eentu^. He ends with Ms two favorite Judges f^m the present 
bench^Biack and Douglas. 

Note that, except for Marshal, Kodell has packed hls^bench 
«dth liberals; and, except for Marshall and Hughjrt, It is also a^ 
bench of rebels and dissenters, both on economic and civil liberties 
^ Issues* Even on a tribunal so massively based on precedent, it is , 
. the non-conformists who have done the most creative work. 

I don't quarrel overmuch with this bias. But there are really 

only two Judges whom everyone would choose— Marshall and 
Holmes. After that it is pretty much a grab-bag, if you are willing 
to defend what you grab. 

I I have two dissents from Bodell's llst.^ I eannot accept a Ust 
cf JRupreme Court greats which omits Roger Taney: M&rsiialT And 
Taney, between them, not only dominated the ooort for an inter* 
mlnable stretch but also laid the foundations of our constitutic 
law. To include Taney, I omit William Johnson— an interest 
man, byt a relatively slight figure. Similarly I find It hard to oJ 
tiie craggy figure of Chief Justice Stone, especially after Blaaol 
Mogrmphy. To make room for liim, I should have to drop DonglT 

Thus my own list reads Marshall, Taney» Miller, Harlan, 
Hohnes, Hughes^ Brandeis» Stone and Black. Not a very- novel list, 
but in such matters novelty is not the deet>est consideration. 
♦ « ♦ 

One of the harshest compulsives In making such a list, Is to 
limit yourself to only on§, member of the present court. Despite the 
attacks on it, mostly by know-nothings, it is a court that contains 
some extraordinary men. In an age of rubber-stamped political 
personalities, our Justices bave managed to be themselves. 

Actually there are four men on the court— Black, Frankfurter, 
Douglas, and WarreiH-who could sit on an all-time bendi without 
diminishhig Its stature. Black Is heWn out of the Alabama soil, with 
a powenul mind that has remained steadfastly militant Frank- 
furter is scholar and tactician, unfailingly and Infernally articulate, 
the '^ooncuningest" Judge who has ever sat on the bench, ever 
aearchlng an agonized conscience. Douglas has a good deal of the 
game outspokenness as Black, and— like hlm-^oourage and a fierce 
liassion for freedom. And Warren, while he has been on the court 
too briefly to show the whole profile of his future development* has 
nkeady displayed the qualities of a great Chief Justice. 

These four men, fai intellect, convictions, and the quality erf 
their leadership, overshadow the President and the whole crowd ^ 
•sp^ants in both parties for the 1960 nonrfnatlon. /[ 

In fact, if there is one event that could get me to vote ^e 
Replblican ticket in i960, it wouk! be the very unlHrely choice of 
Ear* Warren as candidate* , . , 
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'^^^ISIvElIlvls^jiB^TilOSE BDiT W THE iESTlUCTItM tr tUR SYSTEM ^ ^ 
HAvr^AC A ItTMr SbJCCTIvI the uSfiEI^Saiilfc Sf rUBLIC C^KHfEVCE III THE 
KuIts KHOVINC full wIl that HITHCUT the IhSoW » PUBLIC •PIMIOII 
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%LOSOPHIES:P«YCh£ocySb POLITICAL AMB fOClAL BOCTBIHES, BECAHB- 

"^^r ?!ll JjiSiTs i5rglB?'A"p8Lf?fc"2'4HE. to achieve the , 
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^Worren Court Greatest^ 
— Edward Bennett Willi ams 



10 **The Warren court is the greatest [ 
Supr eme Coi^ii of our generation. . . . ( 
NeverTSelFore has this nation needed i 
in its legislative and executive branch- 
es the enlightened leadership it has 
received from the judiciary. ... I 

(doubt if the Bill of Rights would have 
gotten out of the Senate Judiciary 
Committee/* These opinions were ex- 
pressed by Edward Bennett Williams, 
nationally famous Washington, D. C, 
criminal lawyer whose clients have 
included Frank Costello, Jimmy Hof- 
fa, Joseph McCarthy, and Aldo Icardi, 

fin an address before the Ford Hall 
Forum in Boston last Sunday eve- 
ning, November 30. 

"Traditionally the Court has been 
the bastion of the status quo," Mr, 
Williams declared* But for the last 
five years, under Chief Justice War- 
ren, the Court has been **dynam- 
ic, visionary, humanitarian, broad- 
gauged in its approach to the issues 
presented to it." 

Mr. Williams expressed deep regret 
that the ruling outlawing segregated 
schools in Brown v. Board of Educate \ 
Hon, which he termed "a great hu- \ 
manitarian decision," was being "met 
with defiance by one-sixth of this na^ I 
tion." He expressed even deeper dis- 

I appointment because the "Chief 
Executive of this Land took a position 
;of moral neutralism" on the school 
i integration problem. **There is no 
room for neutralism on the greatest 
domestic moral issue of our times," he 
asserted. 

Mr. Williams heralded the Wat- 
)kins decision of the Supreme Couit 

ks long needed and long overdu*. 

/^Legislative committees need to hp 

curbed," he declared, and the only 

way they can be effectively curbed 

is by the courts. *The Kef auver com- 
mittee ran wild," Mr. Williams as- 
serted, as later did the red-hunting 
committees and the McClellan com- 
mittee. 

Congress, Mr. Williams asserted, 
has **no right to expose for the sake 
of exposure alone." A Congressional 
committee has a right to conduct an 
inquiry or investigation only if it has | 
an "hone st-to-goodness, bona fide in- ^ 
tention to legislate," and to^ nsp t he | 
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products of its investigation as an aid 
to legislation. 

The Watkins case affirmed this 
principle, Mr. Williams stated, but 
that decision has been "met for 
over a year with open and cynical de* 
fiance" by Congressional committees 
"who have refused to recognize it," 

These committees, he continued, 
have a habit of meeting in a closed 
session. If the testimony given by 
witnesses at this closed session is of a 
nature "to excite headlines," he 
charged, the witnesses are recalled in 
open session, where they are again 
asked the same questions that they 
have already answered, or refused to 
answer, for the sole puri>ose of pub- 
licly humiliating them. 

The committees, he continued, also 
have a habit of calling witnesses in 
open session after they have been ad- 
vised that the witnesses will not an- 
swer, but will instead seek refuge in 
the 5th Amendment. The apex of a 
modern Congressional investigation, 
he declared, seems to be "to call a 
witness who will testify nothing about 
a subject concerning which the Com- 
mittee already has full information." 

Mr, Williams decried what he 
termed the "legislative lynch," the 
process of calling witnesses before 
an open hearing for the illegitimate 
purpose of publicly humiliating and 
castigating them, **It is just as wrong 
to lynch a guilty man as it is to Ivnch 
an innocent man," he declared. Even 
a "good end does not justify an evil 
means." 

Mr. Williams singled out the 
Benanti decision for praise. But he 
deplored the fact that while wire- 
tapping in the United States is a 
crime under a federal statute, the 
F.B.I, habitually taps wires. Indeed, 
he charged, it is "standard investiga- 
tive procedure" in certain types of 
cases. This "has sullied the reputa- 
tion of an otherwise fine organiza- 
tion." 

To the argument that it is neces- 
sary to tap wires to compete with the 
modem criminal Mr. Williams re- 
plied, "necessity has been the excuse 
for infringement of human rights and 
liberties since time immemorial." It 
is the "arcrument of tyrants," he con- 
tinued. The significant difference be- 
t\s££H,a^emocracy and a tot alitarian 
state is that in a democracy the police 
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"nir^ "»^^^ the law;" in a totalitarian 
state ''the police are the law." 

Mr. Williams emphasized that as 
ong as it is a crime under a federal 
itatute to tap wires, he would oppose 
he tapping of wires by the F.B.L 
'Lawless law enforcement breeds an- 
rchy. Crime is contagious." 

Softening a little, he indicated that 
he might favor a modification of the 
law to permit the F.B J, to tap wires 
in certain specific types of cases after 
the procurement of a court order upon 
good cause shown. But the F.B J* has 
never gone before Congress and asked 
for a change in the law. This may be, 
he explained, because it would be 
embarrassed, for its hands are not 
clean* But it is more likely, he said, 
that the F,B,I, is more satisfied with 
things the way they are and doesn't 
want to be bothered with going to 
court and showing good cause when it 
wishes to tap wires* 

Mr. Williams expressed confidence 
that the Supreme Court would over- 
turn a 20-year-old decision and rule, 
in a case of his now before the Court, 
that the use of detectaphones and 
other types of modern mechanical 
eavesdropping equipment is unconsti- 
tutional. It is irrational to believe, he 
stated, that the framers of the Con- 
stitution intended that a man's writ- 
ten papers and documents should be 
secure against illegal search and sei 
zure, but that his most private con 
versations in his private home should 
be entitled to no such protection. 

Vigorously defending the Jencks 
decision, Mr, Williams stated that he 
learned years ago, representing in- 
surance companies, that when de- 
fending a corporate bankroll in a 
civil case, a lawyer has the opportu- 
nity to take the plaintiff's deposition, 
question him about his case, force him 
to produce germane papers and docu- 
ments, etc,, so that when the lawyer 
enters court he is "like a quarterback 



with a full set of the oppwwttf s 
plays." But when you go into a court- 
room to defend a man whose life or 
freedom rather than his bankroll isi 
in jeopardy, he pointed out, none of 
the above weapons are available to 
you. You go in "flying blind." 

Mr. Williams expressed whole- 
hearted agreement with the Nelson 
decision, asserting that it would be a 
grievous error to have **48 standards 
of sedition" in this country.' "There 
should be one standard of American- 
ism," he stressed, "not 48/* 

The noted attorney lamented that 
levery time there is a movement in the 
[direction of the extension of human 
If reedom, especially a movement in the 
(courts, there is an immediate reaction* 
Legislation was introduced into Con- 
gress for the purpose of overturning 
the Benanti, Jencks, Nelson, MaUory, 
and other decisions, almost immedi- 
ately after they were announced, he 
observed with dismay. The Senate 
Judiciary Committee has a habit of 
"rushing forward" with this type of 
reactionary legislation. 

Mr. Williams produced and quoted 
from a document which he said was 
disseminated in June and July of this 
year by the Senate Judiciary Commit- 
tee and which, in effect, labeled the 
Supreme Court a "tool of the Com- 
munist party," This was the "most 
\ scandalous report ever put o\>t by an 
arm of the United States govern- 
ment," he declared, and it was paid 
for with the taxpayer's money. The 
embarrassment of some of the mem- 
bers of the Committee soon forced its 
recall, he continued, and it is no longer 
available. 

The most shocking thing about the 
whole business, Mr. Williams de- 
clared, was the fact that the document 
met with "apathy and indifference" 
from not only the public but from the 
Bar. For the latter there was no ex- 
Vuse, he asserted, _— Binder 
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PAsadena, C«llf^ Adopted the 
report by a vote of 3M on 
Aujc. 23. At the time, Utigation 
ever Attempts to get Little 



UteNaUon. 

Tae Pa«adena confen^im r^ 
por^ accused the Sflf f¥m# 
Court of lacking '"JutUclal re* 
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Hock's Central High School re- straint" and of making "iiift- 
^ opeued on a desegregated basis patient decision a" ^ffrhich 
\WM$ In the headlines all ever I usurped states rights. ' - . 



/)W 



AttOTDey General William P. 
ogers has been advised>tiiat 
a report criticizing th^ ^u _ 
' jjreme Co^ rt which ^^js a<wp^ 
*'^d last August by Ib^feonler 
ence of Chief Just ice/dfTTgTe 
iJoud^'did not iSnSerlaKe to 
eal" with High Court deci 
5lons In the school desegrega- 
tion cases. 

The Justice Department yes 
terday made public an ex 
change of letters on the sub 
ject between Rogers and Chiet 
Judge Frederick W. Brune of 
the Maryland Court af Ap- 
peals. Brune headed the Con 
ference committee which pre 
pared the critical report deaJ 
ing with ^Federal-state rela 
Uonships as affected by judi- 
cial decisions " i 
Brune told Rogers, in re-; 
.spcnse to an inquiry; i 
' "The report did not mention f 
l^he school desegregation cases; j 
^and it did not undertake to, 

^ eal with th em/^ ^ ^ ■ 

.^ me siaie judges, meeting at 
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. TME tESULT fT A lEC. 
IWB. TIE Cton WILL 
■tlTTEM iPlUXtli LATER 



. PiAT €#Lr in A FOBLIC CBVftSE Si CREENSMM. « * ^ 

r flE SIX WERE SOiTEIICU Tt 30 I ATS III JAtL 

Dr. m9« tuciBEiiT at tie cillespie fAXK c«.r 

itAR AMUNENTS M TiEIt APPEAL AIIB lABB BOM 
Till TElH. 

TIE COBinr ALSOt . , , . ^. 

I *-AfillEEB Tt iXAniifE TIE TALIBITT tP A LtS MCELtt CITT tPBtHANCE 
fHICK HAKE IT A CPIHE FOlt A BOOKSELLER Tt BATE All tBSCDiE BOOK IN BIS 
I PtSSESSTtll, ELEAZAR StfTM« WHO APPEALER IIS SO-lAT SENTEHCE BMBER TIE// 
LAV» COBTEBEB IT IS MCtBSTITIfTIOMAL BECABSE tf fAgLS TO PROVtBE TIAT ^ 
TIE BMKSaLEt NVST MfE liOiLEKE iT TIE ittK4 CWTDITS* / . _ 

— ACCEPTEB FOR REVIEW A CASE CRALLEtiCiNG FEBERAL POVER CtmiSSlOB 
RECBLATION tF HEW CAS RATES FIXER IH FIRST COHTRACTS BniEEM PROBDCERS , 
AHB nPELIIIES. IT IMTOLVES A COBSUMER CLASH fITB PROBBCERS* I 

—REJECTER A CBALLEME TO PHILABELPMI A*S 1>9> IHCOtt TAX LAW WKEII IT 
IS APPLIEB TO TXE SALARIES OF HCH-RESlBEIIT FEBERAL EMPLOYES. | 

— tULEB TMAT BON -PROFESSIONAL EHPLOTES OF a ARCMITECTBRAL-EMCIMEER- 
IBC FIRM ARE SBBJECT TO FEBERAL WACE-IOUR PROflSlOBS. THE 7 TO 2 
BECISIOH HEANS SBCM BORKERS MOST BE PAIR AT TIlC-ABB-A-IALF FOR OXERTI HE 
AHER 40 lOBRS A iEEK. 
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lot of Arizonans are towing 
squishy verbal tomatoes at the U.S, 
Supreme Court for saying a white 
reservation trader couldn*t use State 
courts to collect a bill from an In* 
diah/ We think they're throwing at 
the wrong target. ^ 

Heaven knows the supreme court, 
has been in hot walW fftf ft long" 
time, and fully deserves to be there. 
The justices deserve most of the 
lan^basting they have received for 
habitually tossing legal precedent 
out the window, ignoring the plain 
intent of the Constitution and con- 
greiss in many cases, and going 
blithely ahead creating "the laW 
as :they individually think it should 
be/ It is precisely because they did 
not do any of these things in the Ari- 
zona case that we hate to see them 
smeared for it, 

Tne question in the Arizona case 
wa^ whether Hugh Lee of the Ga- 
nado Trading Post on the Navajo 
Indian Reservation could sue and 
collect in state courts for goods he 
sold to Paul and Lorena Williams, 
Indians, on credit. The Arizona Su- 
preme Court thought he could, be- 
cause no act of congress expressly 
prohibits state jurisdiction over civil 
suits by non-Indians against Indians 
involving dealings on a reservation. 
The U.S. Supreme Courf disagreed. 

WE ARE NOT going to attempt to 
referee between the courts, but one 
thing seems certain. The U.S. Su* 
preme Court did not overstep ju- 
dicial bounds this time. It stayed 
with precedent and law, instead of 
trying to change them. It noted that 
the United States is stilt bound by a 
treaty with the Nay aj c % e t gned by 
Gen- William T. Sherman in 1868 
giving the tribal government exclu- 
sive jurisdiction over internal af* 
fairs and prohibiting all but U.S. 
government personnel from entering 
the reservation. (Lee, the trader, op- 
erated under a federal license.) 
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The high court noted th^t the Na- 
vajo-Hopi rehabilltatiyn - bill j >assed 
by congress in IM9 was adopted only 
after a provision was dropped which 
would have given jurisdiction to 
state courts. Obviously congress did 
not intend the state courts to have 
automatic jurisdiction, else it would 
not have deleted the provision. The 
lawmakers did* however, pass a law 
in 1953 saying the states could take 
jurisdiction by state legislation or 
state constitutional amendment, 
whichever might be called for. Ari- 
zona has never taken such action; 
therefore, in \h^ opinion of the fed- 
eral supreme court, has not acquired 
jurisdiction. 

WE WOULD say that ii^t nine 
cagy men in Washington have estab- 
lished an airtight case for the propo- 
sition that congress has said ''no'* 
to automatic jurisdiction of state 
courts over what happens on Indian 
reservations. That leaves ihe ques- 
tion: Did congress have the constitu- 
tional right to say no? Is this not a 
power which is "not delegated to the 
United States by the Constitution, 
nor prohibited bv it to the states,** 
and which therefore is "reserved to 
the states respectively"? 

It would be, except far one thing. 
Congress acted under the treaty 
signed by General Sherman — and 
treaties rank equally with the Con- 
stitution as the supreme law of the 
land. 

If we are right, and the federal 
supreme court has stayed four- 
square with precedent and the law 
in this case, then let's not pick on 
the court for not doing that which 
we previou sly h i »e criticized it for 
doing— making its own law. If the 
law itself needs changing, let's get 
it changed by going to congress or 
the legislature. As we have main- 
tained all along, that is where law 
ought to be made. 
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.\ By Alqff^arih 

IJU Unit^ersity of Califomia, 
where Barth u a tfititinQ lee- 
turer on I<atw from the edi^ 
t^fial department of The 
WaMngUm PomL 

' THE COUNTRrS courts, 
Alexander Hamilton wrote in 
^ the Federalist, were intended 
to be "an intermediary body 
between the people and the 
lesislative in onier, among 
Other things, to keep the lat* 
ttr within the limits assigned 
Jo theij authority." 
^ And lie declared that the 
Restraints which the Consti- 
tution sought to impose oh 
Congress "can be preserved in 
practlc© no other wjiy than 
through the medium of courts 
of jusUce whose duty it must 
b« to declare M acts con* 
trary tP the manifest tenor of 
the Constitution void. With- 
^ut this, all the reservations 
m particular rights and privi- 
leges would amount to noth< 
ing,** 

The Federal courts — and 
especially the United States 
Supreme Court— are expected 
under this concept of the Ju- 
dicial function to serve as 
sehtinels and champions of 
Individual liberty as against 
the potentially oppressive 
power of the State — and es- 
pecially against legislative in- 
temperance and extravagance. 
It can fairly be said, I think, 
that the Warren Court has 
IfiUfilled this eoncept a great 
beal more vigorously and 
Effectively than the Vinson 
ICourt which preceded It U 
you divide the past decade in 
half » taldng its the dividing 
point 1953, the year in which; 
Earl Warren^ succeeded Fred' 
Vinson as Cnief Justice, you i 
will find an unmistakable and» , 
Indeed, dramatic change In 
the tenor of the Court's deci- 
sions during the last five 
years as compared with th* 
five years preceding, | 

What 1 want to attempt^ 
here is to relate the general 
trend and temper of the Su- 
preme Court's decisions dur- 
ing the past decade to the 
emotional orientation . and 
t^mafii^re of iha^-national 
community in which the ' 
Court functions. 
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r ^JIgy hope ti to JHi{a'fan d,as ' 
tP^ftfl^n the iMrthMMMore' 
/ head^in much the manner : 
'■ that a mother sometimes puts 
' her hand on the forehead of 
[ a child to determine If he Is ^ 
well-enough to go off to school ( 
*^and thus anive at some 
kind of rough, unscientific 
and admittedly unscholarly 
Judgment as to the national / 
temperature regarding civil ^^ 
liberties. ' t 

ONE ILLUSTRATION of ' 
^e cpntcast between the 
? ■Vinson and Warren Courts 
may be found in the striking 
difference of emphasis be^ 
tween them In interpreting 

Sithe Smith Act— the Act which 
' knakes it a crime to teach or 
^ {advocate the duty or neces- 
Bity of overtiirowing the Gov* 
^mment by force and vio- 
lence. 
In an opinion written by 
Chief Justice Vinson himself 
-g in 1951, the Court upheld the 
.' constitutionality, of the Smith 
: Act, Justices Black and Doug* 
^ las dissenting. 
I In 1957— without actaaUy 
Irepndlatlttg the Dennis deci< 
sion of 1951 — i the Warren 
Court reversed the conviction 
sf several California Comma- 
nlsts, adopting the view that 
' en may be punished for ad- 
vocating overthrow, of the 
Government bf force and vio- 
lence only when those to 
whom the advocacy Is ad^ 
dressed are nrged ^o do 
somethittc now or In the fn- 
tnre, rather than merely to 
believe something.** 

This still leaves the posst- 

bUity, as Mr. Justice Black 

, pointed out, that men may be 

-convicted for ''agreeing to 

talk as distinguished from 

agreeing to- act." Neverthe- 

esSf It goes a long way toward 

•estorlng to* the clear-and- 

^resent-danger doctrine some 

)f the origlhal meaning given 

JO It by Justices Holmes andy 

3randeis and almost drained 

TTom It by Judge Learned 

Hand and by the Vinson 

Court, The Warren Court put 

alts emphasis on the protection 

■of free speech rather than on 

■the protection of national se* 

Icurity* 

COURTS may be Judged, 
to some extent by what they 
don't do^granted, of course, 
the wisdom of waiting untU 
an apt case comes before 
them. Time and again-^in the 
Josephson Case, In the Bar- 
sky Case, in the Lawson Case 
^an4^4;v. others m ^sll the 
'i'lt;.i;;ii Ct'iit WAS asii:^ u^ 



tS> VaUdity «r in. 
«uiry by congressi JliaiUn i U . 
•gating committees Into srir 
Tate poUUcal beUef. In elo- 
i^uent dissenting opinions, 
itich distinguished Appellate 
Coi^ Judg'es as Edgerton and 
Clark contended that ^uet- 
tlons put to witnesses by the 
House Committee op un- 
American Activities violated 
*First Amendment righta. 

Bat the Vinaon Conrt ie- 
cllned to review any «f these 
ca^jes. And so It aUowed th« 
**n-Asiericnt Activities Cei»* 

Ittee and the Senate Inter- 
nal SecuHtr Subcommittee, 
land even Sen. McCarthy*! 

rmanent Sobcommlttee 

vestlgatlons, to proceed 
Ichecked tai their dellberato 

orts to punish by publicity 
onduct or belief which the 
Constitution of the United 
States forbade Congress to 
make nunfshable by law* 

In the Watkins decision a 
year ago, however, Chief Jus- 
tice Warren reasserted a doc- 
trine long settled by the 
courts that the congressional 
power .to investigate Is a 
limited power,' subject to the 
same limitations which the 
Cl^nstitution imposes on thi 
ritwer to legislate, of whlci 
14 is an adjunct 
jThen he went on to 
m language very 
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